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SUMMARY:: Inthisfinal rule, the Department of Labor issuesfina regulations to implement
Executive Order 13658, Establishing a Minimum Wage for Contractors, which was signed by
President Barack Obama on February 12, 2014. Executive Order 13658 states that the Federal
Government’ s procurement interests in economy and efficiency are promoted when the Federal
Government contracts with sources that adequately compensate their workers. The Executive
Order therefore seeks to raise the hourly minimum wage paid by those contractors to workers
performing work on covered Federal contracts to: $10.10 per hour, beginning January 1, 2015;
and beginning January 1, 2016, and annually thereafter, an amount determined by the Secretary
of Labor. The Executive Order directs the Secretary to issue regulations by October 1, 2014, to
the extent permitted by law and consistent with the requirements of the Federal Property and
Administrative Services Act, to implement the Order’s requirements. Thisfinal rule therefore
establishes standards and procedures for implementing and enforcing the minimum wage

protections of Executive Order 13658. Asrequired by the Order, the final rule incorporates to



the extent practicable existing definitions, procedures, remedies, and enforcement processes
under the Fair Labor Standards Act, the Service Contract Act, and the Davis-Bacon Act.
DATES: Effective date: Thisfinal ruleis effective on [INSERT DATE 60 DAY S AFTER
DATE OF PUBLICATION IN THE FEDERAL REGISTER].

Applicability date: For procurement contracts subject to the Federal Acquisition Regulation and
Executive Order 13658, this final rule is applicable beginning on the effective date of regulations
revising 48 CFR parts 22 and 52 issued by the Federal Acquisition Regulatory Council.

FOR FURTHER INFORMATION CONTACT: Timothy Helm, Chief, Branch of Government
Contracts Enforcement, Office of Government Contracts, Wage and Hour Division, U.S.
Department of Labor, Room S-3006, 200 Constitution Avenue, N.W., Washington, D.C. 20210;
telephone: (202) 693-0064 (thisis not atoll-free number). Copies of thisfinal rule may be
obtained in aternative formats (Large Print, Braille, Audio Tape or Disc), upon request, by
calling (202) 693-0675 (thisis not atoll-free number). TTY/TDD callers may dial toll-free 1-
877-889-5627 to obtain information or request materials in alternative formats.

Questions of interpretation and/or enforcement of the agency’ s regulations may be
directed to the nearest Wage and Hour Division (WHD) district office. Locate the nearest office
by calling the WHD’ stoll-free help line at (866) 4US-WAGE ((866) 487-9243) between 8 am.
and 5 p.m. in your local time zone, or log onto the WHD’ s website for a nationwide listing of

WHD district and area offices at http://www.dol.gov/whd/america2.htm.

SUPPLEMENTARY INFORMATION:

|. Executive Order 13658 Requirements and Background




On February 12, 2014, President Barack Obama signed Executive Order 13658,
Establishing a Minimum Wage for Contractors (the Executive Order or the Order). 79 FR 9851.
The Executive Order states that the Federal Government’ s procurement interests in economy and
efficiency are promoted when the Federal Government contracts with sources that adequately
compensate their workers. 1d. The Order therefore “ seeks to increase efficiency and cost
savings in the work performed by parties who contract with the Federal Government” by raising
the hourly minimum wage paid by those contractors to workers performing work on covered
Federal contractsto (i) $10.10 per hour, beginning January 1, 2015; and (ii) beginning January 1,
2016, and annually thereafter, an amount determined by the Secretary of Labor (Secretary) in
accordance with the Executive Order. Id.

Section 1 of Executive Order 13658 sets forth a general position of the Federal
Government that increasing the hourly minimum wage paid by Federa contractors to $10.10 will
“increase efficiency and cost savings’ for the Federal Government. 79 FR 9851. The Order
states that raising the pay of low-wage workers increases their morale and productivity and the
quality of their work, lowers turnover and its accompanying costs, and reduces supervisory costs.
Id. The Order further states that these savings and quality improvements will lead to improved
economy and efficiency in Government procurement. |d.

Section 2 of Executive Order 13658 therefore establishes a minimum wage for Federal
contractors and subcontractors. 79 FR 9851. The Order provides that executive departments and
agencies (agencies) shall, to the extent permitted by law, ensure that new contracts, contract-like
instruments, and solicitations (collectively referred to as “ contracts’), as described in section 7 of
the Order, include a clause, which the contractor and any subcontractors shall incorporate into

lower-tier subcontracts, specifying, as a condition of payment, that the minimum wage to be paid



to workers, including workers whose wages are cal culated pursuant to special certificates issued
under 29 U.S.C. 214(c)," in the performance of the contract or any subcontract thereunder, shall
be at least: (i) $10.10 per hour beginning January 1, 2015; and (ii) beginning January 1, 2016,
and annually thereafter, an amount determined by the Secretary in accordance with the Executive
Order. 79 FR 9851. Asrequired by the Order, the minimum wage amount determined by the
Secretary pursuant to this section shall be published by the Secretary at least 90 days before such
new minimum wage is to take effect and shall be: (A) not less than the amount in effect on the
date of such determination; (B) increased from such amount by the annual percentage increase, if
any, in the Consumer Price Index (CPI) for Urban Wage Earners and Clerical Workers (United
States city average, all items, not seasonally adjusted) (CPI-W), or its successor publication, as
determined by the Bureau of Labor Statistics; and (C) rounded to the nearest multiple of $0.05.
Id.

Section 2 of the Executive Order further explains that, in calculating the annual
percentage increase in the CPI for purposes of this section, the Secretary shall compare such CPI
for the most recent month, quarter, or year available (as selected by the Secretary prior to the
first year for which a minimum wage determined by the Secretary isin effect pursuant to this
section) with the CPI for the same month in the preceding year, the same quarter in the preceding
year, or the preceding year, respectively. 79 FR 9851. Pursuant to this section, nothing in the
Order excuses noncompliance with any applicable Federal or State prevailing wage law or any
applicable law or municipal ordinance establishing a minimum wage higher than the minimum

wage established under the Order. Id.

129 U.S.C. 214(c) authorizes employers, after receiving a certificate from the WHD, to pay
subminimum wages to workers whose earning or productive capacity isimpaired by a physical
or mental disability for the work to be performed.
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Section 3 of Executive Order 13658 explains the application of the Order to tipped
workers. 79 FR 9851-52. It providesthat for workers covered by section 2 of the Order who are
tipped employees pursuant to 29 U.S.C. 203(t), the hourly cash wage that must be paid by an
employer to such employees shall be at least: (i) $4.90 an hour, beginning on January 1, 2015;
(i1) for each succeeding 1-year period until the hourly cash wage under this section equals 70
percent of the wage in effect under section 2 of the Order for such period, an hourly cash wage
egual to the amount determined under section 3 of the Order for the preceding year, increased by
the lesser of: (A) $0.95; or (B) the amount necessary for the hourly cash wage under section 3 to
egual 70 percent of the wage under section 2 of the Order; and (iii) for each subsequent year, 70
percent of the wage in effect under section 2 for such year rounded to the nearest multiple of
$0.05. 79 FR 9851-52. Where workers do not receive a sufficient additional amount on account
of tips, when combined with the hourly cash wage paid by the employer, such that their wages
are equal to the minimum wage under section 2 of the Order, section 3 requires that the cash
wage paid by the employer be increased such that their wages equal the minimum wage under
section 2 of the Order. 79 FR 9852. Consistent with applicable law, if the wage required to be
paid under the Service Contract Act (SCA), 41 U.S.C. 6701 et seq., or any other applicable law
or regulation is higher than the wage required by section 2 of the Order, the employer must pay
additional cash wages sufficient to meet the highest wage required to be paid. 1d.

Section 4 of Executive Order 13658 provides that the Secretary shall issue regulations by
October 1, 2014, to the extent permitted by law and consistent with the requirements of the
Federal Property and Administrative Services Act, to implement the requirements of the Order,
including providing exclusions from the requirements set forth in the Order where appropriate.

79 FR 9852. It also requires that, to the extent permitted by law, within 60 days of the Secretary



issuing such regulations, the Federal Acquisition Regulatory Council (FARC) shall issue
regulations in the Federal Acquisition Regulation (FAR) to provide for inclusion of the contract
clause in Federal procurement solicitations and contracts subject to the Executive Order. Id.
Additionally, this section states that within 60 days of the Secretary issuing regulations pursuant
to the Order, agencies must take steps, to the extent permitted by law, to exercise any applicable
authority to ensure that contracts for concessions and contracts entered into with the Federal
Government in connection with Federal property or lands and related to offering services for
Federal employees, their dependents, or the genera public, entered into after January 1, 2015,
consistent with the effective date of such agency action, comply with the requirements set forth
in sections 2 and 3 of the Order. 1d. The Order further specifies that any regulations issued
pursuant to this section should, to the extent practicable and consistent with section 8 of the
Order, incorporate existing definitions, procedures, remedies, and enforcement processes under
the Fair Labor Standards Act (FLSA), 29 U.S.C. 201 et seq.; the SCA; and the Davis-Bacon Act
(DBA), 40 U.S.C. 3141 et seq. 79 FR 9852.

Section 5 of Executive Order 13658 grants authority to the Secretary to investigate
potential violations of and obtain compliance with the Order. 79 FR 9852. It also explains that
Executive Order 13658 does not create any rights under the Contract Disputes Act and that
disputes regarding whether a contractor has paid the wages prescribed by the Order, to the extent
permitted by law, shall be disposed of only as provided by the Secretary in regulations issued
pursuant to the Order. 1d.

Section 6 of Executive Order 13658 establishes that if any provision of the Order or the
application of such provision to any person or circumstance is held to be invalid, the remainder

of the Order and the application shall not be affected. 79 FR 9852.



Section 7 of the Executive Order provides that nothing in the Order shall be construed to
impair or otherwise affect the authority granted by law to an agency or the head thereof; or the
functions of the Director of the Office of Management and Budget relating to budgetary,
administrative, or legislative proposals. 79 FR 9852-53. It also states that the Order isto be
implemented consistent with applicable law and subject to the availability of appropriations. 79
FR 9853. The Order explainsthat it is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party against the United States,
its departments, agencies, or entities, its officers, employees, or agents, or any other person. Id.

Section 7 of Executive Order 13658 further establishes that the Order shall apply only to
anew contract, as defined by the Secretary in the regulations issued pursuant to section 4 of the
Order, if: (i) (A) it isaprocurement contract for services or construction; (B) it is a contract for
services covered by the SCA; (C) it isacontract for concessions, including any concessions
contract excluded by Department of Labor (the Department) regulations at 29 CFR 4.133(b); or
(D) it isacontract entered into with the Federal Government in connection with Federal property
or lands and related to offering services for Federal employees, their dependents, or the general
public; and (ii) the wages of workers under such contract are governed by the FLSA, the SCA, or
the DBA. 79 FR 9853. Section 7 of the Order also states that, for contracts covered by the SCA
or the DBA, the Order shall apply only to contracts at the thresholds specified in those statutes.?
Id. Additionally, for procurement contracts where workers' wages are governed by the FLSA,

the Order specifiesthat it shall apply only to contracts that exceed the micro-purchase threshold,

2 The prevailing wage requirements of the SCA apply to covered prime contracts in excess of
$2,500. See41 U.S.C. 6702(a)(2) (recodifying 41 U.S.C. 351(a)). The DBA appliesto covered
prime contracts that exceed $2,000. See 40 U.S.C. 3142(a). Thereisno value threshold
requirement for subcontracts awarded under such prime contracts.
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as defined in 41 U.S.C. 1902(a)*, unless expressly made subject to the Order pursuant to
regulations or actions taken under section 4 of the Order. 79 FR 9853. The Executive Order
specifiesthat it shall not apply to grants; contracts and agreements with and grants to Indian
Tribes under the Indian Self-Determination and Education Assistance Act (Public Law 93-638),
as amended; or any contracts expressly excluded by the regulations issued pursuant to section
4(Q) of the Order. 79 FR 9853. The Order also strongly encourages independent agencies to
comply with itsrequirements. Id.

Section 8 of Executive Order 13658 provides that the Order is effective immediately and
shall apply to covered contracts where the solicitation for such contract has been issued on or
after: (i) January 1, 2015, consistent with the effective date for the action taken by the FARC
pursuant to section 4(a) of the Order; or (ii) for contracts where an agency action is taken
pursuant to section 4(b) of the Order, January 1, 2015, consistent with the effective date for such
action. 79 FR 9853. It also specifies that the Order shall not apply to contracts entered into
pursuant to solicitations issued on or before the effective date for the relevant action taken
pursuant to section 4 of the Order. Id. Finally, section 8 states that, for all new contracts
negotiated between the date of the Order and the effective dates set forth in this section, agencies
are strongly encouraged to take all stepsthat are reasonable and legally permissible to ensure that
individual s working pursuant to those contracts are paid an hourly wage of at least $10.10 (as set
forth under sections 2 and 3 of the Order) as of the effective dates set forth in this section. 79 FR
9854.

[l. Discussion of Final Rule

A. Lega Authority

341 U.S.C. 1902(a) defines the micro-purchase threshold as $3,000.



The President issued Executive Order 13658 pursuant to his authority under “the
Constitution and the laws of the United States,” expressly including the Federal Property and
Administrative Services Act (Procurement Act), 40 U.S.C. 101 et seq. 79 FR9851. The
Procurement Act authorizes the President to “prescribe policies and directives that the President
considers necessary to carry out” the statutory purposes of ensuring “economical and efficient”
government procurement and administration of government property. 40 U.S.C. 101, 121(a).
Executive Order 13658 delegates to the Secretary the authority to issue regulations to
“implement the requirements of thisorder.” 79 FR 9852. The Secretary has delegated his
authority to promulgate these regulations to the Administrator of the WHD. Secretary’s Order
05-2010 (Sept. 2, 2010), 75 FR 55352 (published Sept. 10, 2010).

B. Discussion of the Final Rule

On June 17, 2014, the Department published a Notice of Proposed Rulemaking (NPRM)

in the Federal Register, inviting public comments for a period of 30 days on a proposal to

implement the provisions of Executive Order 13658. See 79 FR 34568 (June 17, 2014). On July
8, 2014, the Department extended the period for filing written comments until July 28, 2014.

See 79 FR 38478. More than 6,500 individuals and entities commented on the Department’s
NPRM. Comments were received from avariety of interested stakeholders, such as labor
organizations, contractors and contractor associations, worker advocates, including advocates for
people with disabilities; contracting agencies; small businesses; and workers. Some
organizations attached the views of some of their individual members. For example, 1,159
individuals joined in comments submitted by Interfaith Worker Justice and the National

Women’s Law Center submitted 5,127 individual comments.



The Department received many comments, such as those submitted by the American
Federation of Labor and Congress of Industrial Organizations (AFL-CIO), North America's
Building Trades Unions (Building Trades), the National Women’s Law Center, Interfaith
Worker Justice, Demos, the National Employment Law Project (NELP), and the National
Disability Rights Network (NDRN), expressing strong support for the Executive Order and for
raising the minimum wage. Many of these commenters, such as Demos, commended the
Department’s NPRM as a “reasonable and appropriate” implementation of Executive Order
13658. The Building Trades similarly applauded the Department’ s proposed rule as presenting
“astraightforward and comprehensive framework for implementing, policing and enforcing
Executive Order 13658.” Although the Professional Services Council (PSC) disagreed with
some of the substantive interpretations set forth in the Department’s NPRM, it also expressed its
appreciation for “the extensive explanatory material” set forth in the preamble to the proposed
rule and noted that such information provided “valuable insight into the Department’ s approach
and rationale.”

However, the Department also received submissions from several commenters, including
the National Restaurant Association (Association) and the International Franchise Association
(IFA), the U.S. Chamber of Commerce (Chamber) and the National Federation of Independent
Business (NFIB), the HR Policy Association, and the Associated Builders and Contractors, Inc.
(ABC), expressing strong opposition to the Executive Order and questioning its legality and
stated purpose. Comments questioning the legal authority and rationale underlying the
Executive Order are not within the purview of this rulemaking action.

The Department also received a number of comments requesting that the President take

other executive actions to protect workers on Federal Government contracts. While the

10



Department appreciates such input, comments requesting further executive actions are beyond
the scope of this rule and the Department’ s rulemaking authority.

Finaly, the Center for Plain Language (CPL) submitted a comment regarding how the
Federal Plain Language Guidelines could improve the general clarity of thefinal rule. The
Department has carefully considered this comment and has endeavored to use plain language in
the preamble and regulatory text of the final rule in instances where plain language is appropriate
and does not change the substance of the rule. For example, the Department has avoided the use
of “prior to,” “pursuant to,” “shall,” “such,” and “thereunder,” where appropriate. In addition,
the Department has made an effort to use shorter sentences and paragraphs where possible or
appropriate. Some of the suggested changes, however, are not suitable to thisfinal rule. For
example, the Department does not find the use of the pronoun “you” or headings in the form of
guestions to be appropriate here. Section 4(c) of Executive Order 13658 directs the Department
to incorporate existing definitions and procedures from the DBA, the SCA, and the FLSA, to the
extent practicable. Because the implementing regulations under those statutes do not use the
pronoun “you” and do not use questions as headings, the Department has concluded that it would
be inconsistent to do so in the final rule.

All other comments, including comments raising specific concerns regarding
interpretations of the Executive Order set forth in the Department’s NPRM, will be addressed in
the following section-by-section analysis of the final rule. After considering all timely and
relevant comments received in response to the June 17, 2014 NPRM, the Department isissuing
this final rule to implement the provisions of Executive Order 13658.

The Department’ s final rule, which amends Title 29 of the Code of Federal Regulations

(CFR) by adding part 10, establishes standards and procedures for implementing and enforcing
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Executive Order 13658. Subpart A of part 10 relates to genera matters, including the purpose
and scope of the rule, as well as the definitions, coverage, and exclusions that the rule provides
pursuant to the Order. It also sets forth the general minimum wage requirement for contractors
established by the Executive Order, an antiretaliation provision, and a prohibition against waiver
of rights. Subpart B establishes the requirements that contracting agencies and the Department
must follow to comply with the minimum wage provisions of the Executive Order. Subpart C
establishes the requirements that contractors must follow to comply with the minimum wage
provisions of the Executive Order. Subparts D and E specify standards and procedures related to
complaint intake, investigations, remedies, and administrative enforcement proceedings.
Appendix A contains a contract clause to implement Executive Order 13658. 79 FR 9851.
Appendix B sets forth a poster regarding the Executive Order minimum wage for contractors
with FL SA-covered workers performing work on or in connection with a covered contract.

The following section-by-section discussion of thisfinal rule summarizes the provisions
proposed in the NPRM, addresses the comments received on each section, and sets forth the
Department’ s response to such comments for each section.

Subpart A — Generdl

Executive Order 13658 seeks to raise the hourly minimum wage paid by those
contractors to workers performing work on covered Federal contracts to: $10.10 per hour,
beginning January 1, 2015; and beginning January 1, 2016, and annually thereafter, an amount
determined by the Secretary of Labor in accordance with the Order.

Subpart A of part 10 pertains to general matters, including the purpose and scope of the

rule, as well as the definitions, coverage, and exclusions that the rule provides pursuant to the
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Order. Subpart A also includes the Executive Order minimum wage requirement for contractors,
an antiretaliation provision, and a prohibition against waiver of rights.

Section 10.1 Purpose and Scope

Proposed § 10.1(a) explained that the purpose of the proposed rule was to implement
Executive Order 13658 and reiterated statements from the Order that the Federal Government’s
procurement interests in economy and efficiency are promoted when the Federal Government
contracts with sources that adequately compensate their workers. The proposed rule further
stated that there is evidence that boosting low wages can reduce turnover and absenteeism in the
workplace, while also improving morale and incentives for workers, thereby leading to higher
productivity overall. Asstated in proposed 8§ 10.1(a), it isfor these reasons that the Executive
Order concludes that raising, to $10.10 per hour, the minimum wage for work performed by
parties who contract with the Federal Government will lead to improved economy and efficiency
in Government procurement. The NPRM stated that the Department believes that, by increasing
the quality and efficiency of services provided to the Federal Government, the Executive Order
will improve the value that taxpayers receive from the Federal Government’ s investment.

The Department received a number of comments asserting that Executive Order 13658
does not promote economy and efficiency in Federal Government procurement and challenging
the determinations set forth in the Executive Order that are reflected in proposed § 10.1(a). As
stated above, comments questioning the President’ s legal authority to issue the Executive Order
are not within the scope of this rulemaking action. To the extent that such comments challenge
specific conclusions made by the Department in its economic and regulatory flexibility analyses

set forth in the NPRM, those comments are addressed in sections IV and V of the preamble to
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thisfina rule. The Department did not receive any other comments addressing proposed
8 10.1(a) and therefore implements the provision as it was proposed in the NPRM.

Proposed § 10.1(b) explained the general Federal Government requirement established in
Executive Order 13658 that new contracts with the Federal Government include a clause, which
the contractor and any subcontractors shall incorporate into lower-tier subcontracts, requiring, as
acondition of payment, that the contractor and any subcontractors pay workers performing work
on the contract or any subcontract thereunder at least: (i) $10.10 per hour beginning January 1,
2015; and (ii) an amount determined by the Secretary pursuant to the Order, beginning January
1, 2016, and annually thereafter. Proposed 8§ 10.1(b) also clarified that nothing in Executive
Order 13658 or part 10 isto be construed to excuse noncompliance with any applicable Federal
or State prevailing wage law or any applicable law or municipal ordinance establishing a
minimum wage higher than the minimum wage established under the Order. The Department
did not receive any comments on proposed 8§ 10.1(b) and therefore adopts the provision as
proposed.

Proposed § 10.1(c) outlined the scope of this proposed rule and provided that neither
Executive Order 13658 nor this part creates any rights under the Contract Disputes Act or any
private right of action. Inthe NPRM, the Department explained that it does not interpret the
Executive Order as limiting existing rights under the Contract Disputes Act. This provision also
restated the Executive Order’ s directive that disputes regarding whether a contractor has paid the
minimum wages prescribed by the Order, to the extent permitted by law, shall be disposed of
only as provided by the Secretary in regulations issued under the Order. The provision clarified,
however, that nothing in the Order isintended to limit or preclude a civil action under the False

Claims Act, 31 U.S.C. 3730, or criminal prosecution under 18 U.S.C. 1001. Finaly, this
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paragraph clarified that neither the Order nor the proposed rule would preclude judicial review of
final decisions by the Secretary in accordance with the Administrative Procedure Act, 5 U.S.C.
701 et seq.

The PSC commented on proposed § 10.1(c), noting that it concurred with the provision
as written but recommended that the Department modify the phrase “create any rights under the
Contract Disputes Act” in the first sentence of that provision to “change any rights under the
Contract Disputes Act” to recognize that this rule does not impact existing Contract Disputes Act
rights. The Department agrees with this comment and, as stated in the NPRM, does not interpret
the Executive Order as limiting any existing rights under the Contract Disputes Act. See 79 FR
34571. Accordingly, the Department has provided in § 10.1(c) of the final rule that neither
Executive Order 13658 nor this part “ creates or changes’ any rights under the Contract Disputes
Act. The Department has also made a technical edit to this section by adding a citation to the
Administrative Procedure Act.

Section 10.2 Definitions

Proposed § 10.2 defined terms for purposes of this rule implementing Executive Order
13658. Section 4(c) of the Executive Order instructs that any regulations issued pursuant to the
Order should “incorporate existing definitions” under the FLSA, the SCA, and the DBA “to the
extent practicable and consistent with section 8 of thisorder.” 79 FR 9852. Most of the
definitions provided in the Department’ s proposed rule were therefore based on either the
Executive Order itself or the definitions of relevant terms set forth in the statutory text or
implementing regulations of the FLSA, SCA, or DBA. Several proposed definitions adopted or
relied upon definitions published by the FARC in section 2.101 of the FAR. 48 CFR 2.101. The

Department also proposed to adopt, where applicable, definitions set forth in the Department’ s
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regulations implementing Executive Order 13495, Nondisplacement of Qualified Workers Under
Service Contracts. 29 CFR 9.2. Inthe NPRM, the Department noted that, while the proposed
definitions discussed in the proposed rule would govern the implementation and enforcement of
Executive Order 13658, nothing in the proposed rule was intended to ater the meaning of or to
be interpreted inconsistently with the definitions set forth in the FAR for purposes of that
regulation.

As ageneral matter, several commenters, such as Demos and the AFL-CIO, stated that
the Department reasonably and appropriately defined the terms of the Executive Order. The
AFL-CIO, for example, particularly supported “the inclusive definitions and broad scope of the
proposed rule.” Many other individuals and organizations submitted comments supporting,
opposing, or questioning specific proposed definitions that are addressed below.

The Department proposed to define the term agency head to mean the Secretary,
Attorney General, Administrator, Governor, Chairperson, or other chief official of an executive
agency, unless otherwise indicated, including any deputy or assistant chief official of an
executive agency or any persons authorized to act on behalf of the agency head. This proposed
definition was based on the definition of the term set forth in section 2.101 of the FAR. See 48
CFR 2.101. The CPL suggested that the Department consolidate this definition with the
definition set forth for the term Administrator because the NPRM appeared to be using different
terms to describe the same concept. The Department disagrees with the CPL’ s suggested
consolidation of these two definitions because the term agency head is used to refer to the head
of any executive agency whereas the term Administrator, as used in this part, refers specifically

to the head of the Wage and Hour Division, U.S. Department of Labor. Because the Department
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did not receive any other comments addressing the term agency head, the Department has
adopted the definition of that term asit was originally proposed.

The Department proposed to define concessions contract (or contract for concessions) to

mean a contract under which the Federal Government grants aright to use Federal property,
including land or facilities, for furnishing services. Inthe NPRM, the Department explained that
this proposed definition did not contain a limitation regarding the beneficiary of the services, and
such contracts may be of direct or indirect benefit to the Federal Government, its property, its
civilian or military personnel, or the general public. See 29 CFR 4.133. The proposed definition
included but was not limited to al concessions contracts excluded by Departmental regulations
under the SCA at 29 CFR 4.133(b).

Demos expressed its support for the Department’ s proposed definition of concessions
contract, noting that the definition appropriately does not impose restrictions on the beneficiary
of services offered by parties to a concessions contract with the Federal Government (i.e.,
concessions contracts may be of direct or indirect benefit to the Federal Government, its
property, its civilian or military personnel, or the general public). Several other commenters
expressed concern or confusion regarding application of this definition to specific factual
circumstances, such comments are addressed below in the preamble discussion of the coverage
of concessions contracts. Asthe Department received no comments suggesting revisions to the
proposed definition of this term, the Department adopts the definition as set forth in the NPRM.

The Department proposed to define contract and contract-like instrument collectively for

purposes of the Executive Order as an agreement between two or more parties creating
obligations that are enforceable or otherwise recognizable at law. This definition included, but

was not limited to, amutually binding legal relationship obligating one party to furnish services
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(including construction) and another party to pay for them. The proposed definition of the term
contract broadly included all contracts and any subcontracts of any tier thereunder, whether
negotiated or advertised, including any procurement actions, lease agreements, cooperative
agreements, provider agreements, intergovernmental service agreements, service agreements,
licenses, permits, or any other type of agreement, regardless of nomenclature, type, or particular
form, and whether entered into verbally or in writing.

The Department explained that the proposed definition of the term contract shall be

interpreted broadly to include, but not be limited to, any contract that may be consistent with the
definition provided in the FAR or applicable Federal statutes. In the NPRM, the Department
noted that this definition shall include, but shall not be limited to, any contract that may be
covered under any Federal procurement statute. The Department specifically proposed to note in
this definition that contracts may be the result of competitive bidding or awarded to asingle
source under applicable authority to do so. The proposed definition also explained that, in
addition to bilateral instruments, contracts include, but are not limited to, awards and notices of
awards; job orders or task letters issued under basic ordering agreements; letter contracts; orders,
such as purchase orders, under which the contract becomes effective by written acceptance or
performance; and bilateral contract modifications. The proposed definition also specified that,
for purposes of the minimum wage requirements of the Executive Order, the term contract
included contracts covered by the SCA, contracts covered by the DBA, and concessions
contracts not otherwise subject to the SCA, as provided in section 7(d) of the Executive Order.

See 79 FR 9853. The proposed definition of contract discussed herein was derived from the

definition of the term contract set forth in Black’s Law Dictionary (9th ed. 2009) and § 2.101 of

the FAR (48 CFR 2.101), as well as the descriptions of the term contract that appear in the
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SCA’sregulations at 29 CFR 4.110-.111, 4.130. The Department also incorporated the
exclusions from coverage specified in section 7(f) of the Executive Order and provided that the
term contract does not include grants; contracts and agreements with and grantsto Indian Tribes
under the Indian Self-Determination and Education Assistance Act (Public Law 93-638), as
amended; or any contracts or contract-like instruments expressly excluded by 8§ 10.4.

The Department noted that the mere fact that alegal instrument constitutes a contract
under this definition does not mean that the contract is subject to the Executive Order. The
NPRM explained that, in order for a contract to be covered by the Executive Order and the
proposed rule, the contract must qualify as one of the specifically enumerated types of contracts
set forth in section 7(d) of the Order and proposed § 10.3. For example, although a cooperative
agreement would be considered a contract pursuant to the Department’ s proposed definition, a
cooperative agreement would not be covered by the Executive Order and this part unlessit was
subject to the DBA or SCA, was a concessions contract, or was entered into “in connection with
Federal property or lands and related to offering services for Federal employees, their
dependents, or the general public.” 79 FR 9853. In other words, the NPRM explained that this
part would not apply to cooperative agreements that did not involve providing services for
Federal employees, their dependents, or the general public.

Several individuals and entities submitted comments expressing their support for the

Department’ s proposed definition of the terms contract and contract-like instrument. NELP and

the eight organizations that joined in its comment, for example, stated that the proposed
definition “fairly reflect[s] the increasing complexity of leasing and contracting relationships
between the Federal Government and the private sector.” The AFL-CIO similarly commended

the Department’ s proposed definition because “it is consistent both with the Executive Order and
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because it tracks the definitions contained in the SCA and DBA. . . . The proposal appropriately
seeks to include the full range of contracts and other government procurement arrangements so
as to effectuate the purposes of the Executive Order.”

However, the Department received several comments, such as those submitted by the
Associated General Contractors of America (AGC), the Chamber/NFIB, the Equal Employment
Advisory Council (EEAC), and the Association/IFA, expressing confusion or concern regarding

the breadth of the Department’ s proposed definition of the terms contract and contract-like

instrument. The National Ski Areas Association (NSAA), for example, described this proposed
definition as “all-encompassing” and “remarkably broad.” NSAA asserted that the proposed

definition of the term contract was so broad that it could extend to cover “any agreement with a

federal agency” and could “include even those hotels that accept a GSA room rate for
government employees.”

The PSC similarly criticized the Department’s “very broad” proposed definition and
contended that it would cover situations and business relationships that are not subject to the
FAR or the SCA’s regulations, thus generating confusion among contractors. The PSC asserted

that the proposed definition also “ over-scopes’ the term contract to include transactions, such as

notices of awards that are not “mutually binding legal relationships.” The PSC further stated that
the proposed definition of the term would cover instruments such as blanket purchase
agreements, task orders, and delivery orders that it does not regard as “ contracts.” The PSC thus

urged the Department to adopt the definition of the term contract set forth in the FAR for

purposes of covering Federal procurement transactions. The EEAC criticized the Department’s
proposed definition for including “verbal agreements,” and asserted that it is difficult to imagine

how a proposed contract clause could be included in averbal agreement. It further observed that
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the proposed definition would appear to cover any lease for space under the General Services
Administration’s (GSA) outlease program as well as any license or permit to use Federal land,
including a permit to conduct awedding on Federal property.

As athreshold matter, the Department notes that its proposed definition of the terms

contract and contract-like instrument was primarily derived from the definitions of those termsin

the FAR and the SCA’ s regulations and thus it should not have been wholly unfamiliar or unduly
confusing to contractors. See 48 CFR 2.101; 29 CFR 4.110-.111, 4.130. For example, the PSC
criticized the proposed definition for itsinclusion of “notices of awards,” which the PSC argues
are not “mutually binding legal relationships.” However, this language is taken verbatim from

the FAR definition of the term contract that the PSC itself urges the Department to adopt. See 48

CFR 2.101 (defining the term contract as “a mutually binding legal relationship” and specifically
stating that “ contracts include (but are not limited to) awards and notices of awards’).

Although the Department relied heavily on the FAR’ s definition of the term contract, the
Department must reject the suggestion that it wholly adopt the FAR definition of the term
because the term contract as used in the Executive Order applies to both procurement and non-
procurement legal arrangements whereas the FAR definition only applies to procurement
contracts. For that reason, the Department has also relied upon the Department’ s interpretation
of the term “ contract” under the SCA. For example, the proposed definition includes “verbal
agreements’ because the SCA’s regulations specifically provide that the mere fact that an
agreement is not written does not render such contract outside the scope of the SCA’ s coverage,
see 29 CFR 4.110, even though the SCA mandates inclusion of awritten contract clause. The

inclusion of verbal agreementsin the definition of the terms contract and contract-like instrument

helps to ensure that coverage of the Executive Order can extend to situations where contracting
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parties, for whatever reason, rely on an oral agreement rather than awritten contract. Although
such instances are likely to be exceptionally rare, workers should not be deprived of the
Executive Order minimum wage merely because the contracting parties neglected to formally
memorialize their mutual agreement in an executed written contract.

With respect to all comments regarding the general breadth of the proposed definition of

the terms contract and contract-like instrument, the Department notes that its proposed definition

isintentionally al-encompassing. The proposed definition of these terms could indeed be
applied to an expansive range of different types of legal arrangements, including purchase and
task orders; the use of the term “ contract-like instrument” in the Executive Order underscores
that the Order was intended to be of potential applicability to virtually any type of agreement
with the Federal Government that is contractual in nature. Importantly, however, the NPRM
carefully explained that “the mere fact that alegal instrument constitutes a contract under this
definition does not mean that such contract is subject to the Executive Order.” 79 FR 34572.
In order for alegal instrument to be covered by the Executive Order, the instrument must

satisfy all of the following prongs:. (1) it must qualify as a contract or contract-like instrument

under the definition set forth in this part; (2) it must fall within one of the four specifically
enumerated types of contracts set forth in section 7(d) of the Order and § 10.3 of this part; and
(3) it must be a“new contract” pursuant to the definition provided in § 10.2. (Moreover, in order
for the minimum wage protections of the Executive Order to actually extend to a particular
worker on a covered contract, that worker’s wages must be governed by the DBA, SCA, or
FLSA.) For example, although an agreement between a contracting agency and a hotel pursuant
to which the hotel accepts the GSA room rate for Federal Government workers would likely be

regarded as a“contract” or “contract-like instrument” under the Department’ s proposed
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definition, such an agreement would not be covered by the Executive Order and this part because
it isnot subject to the DBA or SCA, is not a concessions contract, and is not entered into in
connection with Federal property or lands. Similarly, a permit issued by the National Park
Service (NPS) to an individual for purposes of conducting a wedding on Federal land would
qualify as a“contract” or “contract-like instrument” but would not be subject to the Executive
Order because it would not be a contract covered by the SCA or DBA, a concessions contract, or
acontract in connection with Federal property related to offering services to Federal employees,
their dependents, or the general public. The Department believes that this basic test for contract
coverage was clearly stated in the NPRM, but has endeavored to provide additional clarification
and examples of covered contractsin its preamble discussion of the coverage provisions set forth
at 8§ 10.3 inthisfinal rule.

Several other commenters, including AGC, requested that the Department separately

define the term contract-like instrument and provide examples of contract-like instruments

because the regulated community is generally unfamiliar with theterm. The EEAC generally

observed that the term contract-like instrument is not used in the FAR or the prevailing wage

statutes with which most government contractors are familiar and thus the term has generated
considerable confusion in the regulated community. Fortney and Scott, LL C (FortneyScott)

similarly requested that the Department clarify the definition of a contract-like instrument. It

asserted that all of the examples of “contract-like instruments” set forth in the NPRM would in
fact qualify as“contracts’ and therefore asked whether there would be any instruments that
would be deemed to be “ contract-like instruments” that would not also be considered

“contracts.” FortneyScott suggested that the Department should expressly state in the final rule
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that there are no “contract-like instruments’ subject to the Executive Order other than those that
would be covered by the definition of “contract.”

The Department acknowledges that the term contract-like instrument is not used in the

FLSA, SCA, DBA, or FAR. For thisreason, the Department has defined the term collectively
with the well-known term contract in a manner that should be generally known and understood
by the contracting community. As noted above, several commenters accurately observed that the
Department’ s proposed definition of these termsis broad. The use of the term * contract-like
instrument” in the Executive Order reflects that the Order isintended to cover all arrangements
of a contractual nature, including those arrangements that may not be universally regarded as a

“contract.” For example, the term contract-like instrument would encompass Forest Service

permits that “ possess contract characteristics,” Son Broadcasting, Inc. v. United States, 52 Fed.

Cl. 815, 823 (Ct. Cl. 2002), and that use “contract-like language.” M eadow-Green Wildcat

Corp. v. Hathaway, 936 F.2d 601, 604 (1st Cir. 1991). The large number of specific comments

that the Department received regarding the coverage of “contracts for concessions’ and
“contracts in connection with Federal property” underscores the importance of the term
“contract-like instrument” in the Executive Order; as the EEAC itself observed, “[e]mployers
may not think of these arrangements as contracts at all, and indeed may be surprised to learn that
the new minimum wage mandate applies.” For this precise reason, the Executive Order utilized
the term “contract-like instrument” to help clarify that its minimum wage requirements are
broadly applicable to al contractual arrangements so long as such arrangements fall within one
of the four specifically enumerated types of arrangements set forth in section 7(d) of the Order.

The Department acknowledges that the term contract-like instrument does not apply to an

arrangement or an agreement that is truly not contractual. However, the use of such term helps
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to emphasize that the Executive Order was intended to sweep broadly to apply to concessions
agreements and agreements in connection with Federal property or lands and related to offering
services, regardless of whether the partiesinvolved typically consider such arrangements to be
“contracts’ and regardless of whether such arrangements are characterized as “ contracts’ for
purposes of the specific programs under which they are administered. Moreover, the Department

believes that the Executive Order’ s use of the term contract-like instrument is intended to prevent

disputes or extended discussions between contracting agencies and contractors regarding whether
aparticular legal instrument qualifies asa* contract” for purposes of coverage by the Order and
this part. The broad definition set forth in thisrule will help facilitate more efficient
determinations by contractors, contracting officers, and the Department as to whether a particular
legal arrangement is covered. The Department thus declines to separately define the term

contract-like instrument as suggested by some commenters because the term is best understood

contextually in conjunction with the well-known term contract.
The United States Department of Agriculture’ s Forest Service (FS) commented that the

Department should consolidate the definition of the terms contract and contract-like instrument

with the definition of the term concessions contract because it believes that the definition of

concessions contract is subsumed in the more general definition of contract. Although the

Department agrees that the definition of the term contract is relevant to determining whether a

legal instrument qualifies as a“ contract for concessions,” the Department continues to believe

that a separate definition is necessary to inform the regulated community about the meaning of

the term “contract for concessions.” As noted above, commenters such as Demos expressed their
strong support for the proposed definition of the term “ contract for concessions.” The need for

this specific and separate definition is underscored by the large number of comments that the
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Department received regarding the coverage of concessions contracts and contracts in connection
with Federal property or lands. The Department addresses the specific concerns raised regarding
the coverage of concessions contracts in the preamble discussion of coverage provisions below.

Several other commenters, including the America Outdoors Association (AOA) and the
Association/IFA, urged the Department to include separate definitions of the terms subcontract
and subcontractor in the final rule. Inthe NPRM, the Department stated that the proposed
definition of the term contract broadly included all contracts and any subcontracts of any tier
thereunder and also provided that the term contractor referred to both a prime contractor and all
of its subcontractors of any tier on a contract with the Federal Government. The AOA and the
Association/IFA expressed confusion regarding the “flow-down” provisions of the Executive
Order and suggested that the Department could help to clarify coverage of subcontracts by
expressly defining that term.

The applicability of the Executive Order to subcontracts is addressed in greater detail in
the discussion of the rule’ s coverage provisions below, but with respect to these commenters

specific proposal to separately define the terms subcontract and subcontractor, the Department

declines to set forth definitions of those termsin the final rule because it could generate
significant confusion for contracting agencies, contractors, and workers. The Department notes
that many commenters, including the Association/IFA itself, strongly urged the Department to
align its definitions and coverage provisions with those set forth in the SCA, the DBA, and the
FAR to ensure compliance and to minimize confusion. Neither the FAR nor the regulations
implementing the DBA or SCA provide independent definitions of the terms “subcontract” and

“subcontractor.” The SCA’sregulations, for example, smply provide that the definition of the

26



term “contractor” includes a subcontractor whose subcontract is subject to provisions of the
SCA. See 29 CFR 4.1a(f).

Aswith the SCA and DBA, all of the provisions of the Executive Order that are
applicable to covered prime contracts and contractors apply with equal force to covered
subcontracts and subcontractors, except for the value threshold requirements set forth in section
7(e) of the Order that only pertain to prime contracts. The final rule provides more clarity with
respect to the rule’ s flow-down provisions and subcontractor coverage and liability below. For
these reasons and to avoid using unnecessary and duplicative terms throughout this part, the

Department therefore will continue to utilize the term contract to refer to all contracts and any

subcontracts thereunder and use the term contractor to refer to a prime contractor and all of its
subcontractorsin the final rule, unless otherwise noted.
The Department has carefully considered all of the comments received on the proposed

definition of the terms contract and contract-like instrument but, for the reasons set forth above,

ultimately declines to make any of the suggested changes. However, the Department has

modified the proposed definition of contract to delete reference to the exclusions from coverage

specified in section 7(f) of the Executive Order (i.e., grants; contracts and agreements with and
grants to Indian Tribes under the Indian Self-Determination and Education Assistance Act
(Public Law 93-638), as amended; or any contracts or contract-like instruments expressly
excluded by § 10.4). Asthe Department has explained throughout this rule, the mere fact that an
agreement qualifies as a“contract” under this definition does not necessarily mean that the
agreement is covered by the Order. Accordingly, the Department has determined that its
proposed reference to the exclusionary provisions of the Order in this definition is unnecessary

and potentially confusing for the public. The Department has also made a clarifying edit to the
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definition of contract to reflect application of the Executive Order to contracts in connection with
Federal property or land and related to offering services for Federal employees, their dependents,
or the general public. Other than these changes, the Department adopts the definition as
proposed in the NPRM.

The Department proposed to substantially adopt the definition of contracting officer in

section 2.101 of the FAR, which means a person with the authority to enter into, administer,
and/or terminate contracts and make related determinations and findings. The term included
certain authorized representatives of the contracting officer acting within the limits of their
authority as delegated by the contracting officer. See 48 CFR 2.101. The Department did not
receive any comments on its proposed definition of thisterm; the final rule therefore adopts the
definition as proposed.

The Department defined contractor to mean any individual or other legal entity that (1)
directly or indirectly (e.g., through an affiliate), submits offersfor or is awarded, or reasonably
may be expected to submit offers for or be awarded, a Government contract or a subcontract
under a Government contract; or (2) conducts business, or reasonably may be expected to
conduct business, with the Government as an agent or representative of another contractor. In
the NPRM, the Department noted that the term contractor refers to both a prime contractor and
all of its subcontractors of any tier on a contract with the Federal Government. This proposed
definition incorporated relevant aspects of the definitions of the term contractor in section 9.403
of the FAR, see 48 CFR 9.403; the SCA’sregulations at 29 CFR 4.1a(f); and the Department’ s
regulations implementing Executive Order 13495, Nondisplacement of Qualified Workers Under
Service Contracts at 29 CFR 9.2. This definition included lessors and lessees, aswell as

employers of workers performing on or in connection with covered Federal contracts whose
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wages are computed pursuant to special certificatesissued under 29 U.S.C. 214(c). The
Department noted that the term employer is used interchangeably with the terms contractor and
subcontractor in this part. The proposed rule also explained that the U.S. Government, its
agencies, and its instrumentalities are not considered contractors, subcontractors, employers, or
joint employers for purposes of compliance with the provisions of Executive Order 13658.

The Department received several comments on its proposed definition of the term
contractor. The PSC, for example, contended that the proposed definition improperly covers
entities that are not subject to the Executive Order, the FAR, or the SCA’sregulations. Inits
comment, the PSC observed that the proposed definition covers an entity that “ submits an offer
or reasonably may be expected to submit offers for” a government contract and asserted that it is
“not aware of any federal procurement provision that applies to entities who ‘ may be expected to
submit offers’” and urged the Department to delete thislanguage. The Association/IFA similarly
criticized the Department’ s proposed definition of the term contractor as including prospective
bidders on a government contract “with no explanation provided in the preamble.” The
Association/IFA further urged the Department to define specific words that appear in the
proposed definition of contractor, such as “affiliate” and “indirectly,” and to clarify what it
means to “indirectly” submit offers. The Association/IFA also challenged the proposed
definition asincluding an “exceedingly broad” category of entities because it would apply to
entities such as law firms that “reasonably may be expected to conduct business. . . with the
Government as an agent or representative of another contractor.” The Association/IFA
expressed concern that the Department’ s proposed definition could potentially cover “hundreds
of thousands of entities that never before considered themselves ‘ government contractors” and

would need to ascertain what, if any, legal obligations they have under the Executive Order. The
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National Industry Liaison Group (NILG) similarly requested that the Department narrow its
proposed definition of the term contractor to exclude prospective and former Federal contractors.

The Department notes that all of the proposed definitional language to which the PSC,
the Association/IFA, and the NIL G object is taken verbatim from the FAR’ s definition of the
term contractor. See 48 CFR 9.403. The Department proposed this definition, in part, because it
believed that the definition would be of general familiarity to contractors. Moreover, the
proposed definition purposely included both prospective and former contractors because, like
section 9.403 of the FAR, thisfinal rule also sets forth standards regarding the debarment,
suspension, and ineligibility of contractors.

However, in light of the comments received by the Department expressing concern and
confusion regarding the breadth of the proposed definition of the term contractor, the Department
has decided to simplify the definition in the final rule to assist the genera public in
understanding coverage of the Executive Order. In the final rule, the Department has therefore
deleted the first sentence of the definition derived from the FAR and instead defines contractor to
mean any individual or other legal entity that is awarded a Federal Government contract or
subcontract under a Federal Government contract. The Department has therefore removed the
proposed definition’ s reference to prospective contractors and has eliminated use of terms such
as“affiliate” and “indirectly,” which apparently confused several commenters. However, the
Department notes that, despite the removal of language regarding prospective contractors from
this definition, such a deletion has no impact on the suspension and debarment provisions of the
fina rule. In other words, an individual that is awarded a Federal Government contract may be
debarred pursuant to § 10.52 if he or she has disregarded obligations to workers or

subcontractors under the Executive Order or this part.
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Importantly, the Department notes that the mere fact that an individual or entity
gualifies as a contractor under the Department’ s definition does not mean that such an entity has
any legal obligations under the Executive Order. A contractor only has obligations under the
Executive Order if it has a contract with the Federal Government that is specifically covered by
the Order. Thus, while an individual that is awarded a contract with the Federal Government
will qualify asa*contractor” pursuant to the Department’ s definition, that individual will only be
subject to the minimum wage requirements of the Executive Order if he or sheisawarded a
“new” contract that falls within the scope of one of the four specifically enumerated categories of
contracts covered by the Order.

Other than the revisions to the first sentence of the proposed definition of the term
contractor explained above, the Department has retained the remainder of the proposed
definition, which incorporates relevant aspects of the definition from the SCA’ sregulations at 29
CFR 4.1a(f) and the Department’ s regulations implementing Executive Order 13495,
Nondisplacement of Qualified Workers Under Service Contracts at 29 CFR 9.2. Asinthe
proposed rule, the Department thus explains that the term contractor refers to both a prime
contractor and all of its subcontractors of any tier on a contract with the Federal Government.
The Department also notes that the term contractor includes lessors and |essees, aswell as
employers of workers performing on covered Federal contracts whose wages are cal culated
pursuant to special certificates issued under 29 U.S.C. 214(c). Finally, as stated in the NPRM,
the Department explains that the term employer is used interchangeably with the terms

contractor and subcontractor in various sections of this part and that the U.S. Government, its

agencies, and instrumentalities are not contractors, subcontractors, employers, or joint employers

for purposes of compliance with the provisions of the Executive Order.
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The PSC commented on the portion of the proposed definition of contractor that states
that neither the U.S. Government nor its agents are contractors or employers for purposes of the
rule and stated that it has not yet had an opportunity to research whether the Department has the
authority to make “such a binding declaration by regulation” or the potential effects of such a
statement. The Department notes that this language identified by the PSC is taken directly from
the SCA’s definition of the term contractor, see 29 CFR 4.1a(f), and merely reflects that for
purposes of this Executive Order the Federal Government does not contract with itself or enter
into employment rel ationships with the contractors with whom it conducts business.

Finally, the Association/IFA suggested that the Department define the term
“Government contract” because it isused in the definition of contractor. The Department
disagrees with this comment because this part already contains definitions of the term Federal

Government and contract. Because other commenters such as the CPL have urged the

Department to avoid creating duplicative definitions and the Department believes that readers of
this part already have clear guidance about what types of agreements qualify as contracts with
the Federal Government, the Department declines to make this suggested revision.

For the reasons explained above, the Department has revised the first sentence of the
definition of the term contractor as proposed in the NPRM to assist the general publicin
understanding coverage of the Executive Order, but has retained the remainder of the proposed
definition in the final rule.

The Department proposed to define the term Davis-Bacon Act to mean the Davis-Bacon

Act of 1931, as amended, 40 U.S.C. 3141 et seq., and itsimplementing regulations. Because the
Department did not receive any comments on this proposed definition, the Department adopts the

proposed definition in thisfinal rule.
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In the NPRM, the Department defined executive departments and agencies that are

subject to Executive Order 13658 by adopting the definition of executive agency provided in

section 2.101 of the FAR. 48 CFR 2.101. The Department therefore interpreted the Executive
Order to apply to executive departments within the meaning of 5 U.S.C. 101, military
departments within the meaning of 5 U.S.C. 102, independent establishments within the meaning
of 5U.S.C. 104(1), and wholly owned Government corporations within the meaning of 31
U.S.C. 9101. The Department did not interpret this definition as including the District of
Columbia or any Territory or possession of the United States. No comments were received on
this proposed definition; the final rule therefore adopts the definition as set forth in the NPRM.

The Department defined the term Executive Order minimum wage as awage that is at

least: (i) $10.10 per hour beginning January 1, 2015; and (ii) beginning January 1, 2016, and
annually thereafter, an amount determined by the Secretary pursuant to section 2 of Executive
Order 13658. This definition was based on the language set forth in section 2 of the Executive
Order. 79 FR 9851-52. No comments were received on this proposed definition; accordingly,
this definition is adopted in the final rule.

The Department proposed to define Fair Labor Standards Act as the Fair Labor Standards

Act of 1938, as amended, 29 U.S.C. 201 et seq., and its implementing regulations. The
Department did not receive any comments on this proposed definition and therefore adopts the
definition as proposed, except that it has added the acronym FLSA to the definition.

The term Federal Government was defined in the NPRM as an agency or

instrumentality of the United States that entersinto a contract pursuant to authority derived from
the Constitution or the laws of the United States. This proposed definition was based on the

definition of Federal Government set forth in 29 CFR 9.2, but eliminated the term “procurement”

33



from that definition because Executive Order 13658 applies to both procurement and non-
procurement contracts covered by section 7(d) of the Order. Consistent with the SCA, the

proposed definition of the term Federal Government included nonappropriated fund

instrumentalities under the jurisdiction of the Armed Forces or of other Federal agencies. See 29
CFR 4.107(a). For purposes of the Executive Order and this part, the Department’ s proposed
definition did not include the District of Columbia or any Territory or possession of the United
States. The Department did not receive any comments on the proposed definition of Federal
Government and thus adopts the definition as set forth in the NPRM with one modification. For
the reasons explained in the NPRM and set forth below, independent regulatory agencies within
the meaning of 44 U.S.C. 3502(5) are not subject to the Executive Order or this part. The
Department has therefore made a clarifying edit to this definition to reflect that, for purposes of
the Executive Order, independent regulatory agencies are not included in the definition of

Federal Government.

The Department proposed to define the term independent agencies, for the purposes of

Executive Order 13658, as any independent regulatory agency within the meaning of 44 U.S.C.
3502(5). Section 7(g) of the Executive Order states that “[i]ndependent agencies are strongly
encouraged to comply with the requirements of thisorder.” The Department interpreted this
provision to mean that independent agencies are not required to comply with this Executive
Order. This proposed definition was therefore based on other Executive Orders that similarly
exempt independent regulatory agencies within the meaning of 44 U.S.C. 3502(5) from the
definition of agency or include language requesting that they comply. See, e.q., Executive Order
13636, 78 FR 11739 (Feb. 12, 2013) (defining agency as any executive department, military

department, Government corporation, Government-controlled operation, or other establishment



in the executive branch of the Government but excluding independent regulatory agencies as
defined in 44 U.S.C. 3502(5)); Executive Order 13610, 77 FR 28469 (May 10, 2012) (same);
Executive Order 12861, 58 FR 48255 (September 11, 1993) (“ Sec. 4 Independent Agencies. All
independent regulatory commissions and agencies are requested to comply with the provisions of
thisorder.”); Executive Order 12837, 58 FR 8205 (Feb. 10, 1993) (“ Sec. 4. All independent
regulatory commissions and agencies are requested to comply with the provisions of this
order.”). The Department did not receive any comments on the proposed definition of thisterm
and therefore adopts the definition as proposed in thisfinal rule.

The Department proposed to define the term new contract as a contract that results
from a solicitation issued on or after January 1, 2015, or a contract that is awarded outside the
solicitation process on or after January 1, 2015. The proposed definition noted that this term
includes both new contracts and replacements for expiring contracts provided that the contract
results from a solicitation issued on or after January 1, 2015, or is awarded outside the
solicitation process on or after January 1, 2015. This language was based on section 8 of the
Executive Order, 79 FR 9853, and was consistent with the convention set forth in section
1.108(d) of the FAR, 48 CFR 1.108(d). The PSC commented that it supports the proposed
definition of thisterm. In response to severa comments requesting clarification of the Executive
Order’ s applicability to new contracts, the Department has revised the definition of “new
contract” provided in § 10.2 of the proposed rule, as explained below in the preamble discussion
of the “new contract” coverage provisions set forth at § 10.3.

Proposed § 10.2 defined the term option by adopting the definition set forth in section
2.101 of the FAR, which provides that the term option means a unilateral right in a contract by

which, for a specified time, the Federal Government may elect to purchase additional supplies or
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services called for by the contract, or may elect to extend the term of the contract. See 48 CFR
2.101. Asnoted above, many commenters expressed confusion or concern with the
Department’ s discussion of the coverage of new contracts, including its proposed interpretation
that the exercise of an option clause by the Federal Government does not constitute a “ new
contract” for purposes of the Executive Order. All such comments are addressed below in the
preamble discussion of the coverage provisions set forth at § 10.3.

Several other commenters, including Bond, Schoeneck, and King, PLLC, and the Civil
Works Program of the U.S. Army Corps of Engineers (USACE), observed that the Department’ s
proposed definition of the term option refers only to a unilateral contractual right held by the
Federal Government; these commenters questioned whether the Department would also include
situations in which a contractor exercises a unilateral right to extend the term of a contact within
its definition of an option. The USACE noted, for example, that many of its leases of Federal
lands to third parties contain options for renewal that provide the lessee with the unilateral right
to renew the lease with al terms and conditions of the existing lease, except that they
occasionally provide for increased rent and are subject to USACE'’ s discretion to terminate the
lease or decline renewal of the lease for non-compliance with the terms and conditions of the
agreement.

In response to these comments, the Department notes that its proposed definition of the
term option, which solely refersto a unilateral contractual right exercised by the Federal
Government, istaken directly from the FAR. See 48 CFR 2.101. The Department chose to
utilize this definition in order to provide clarity and consistency with well-established contracting
concepts to the regulated community. The Department understands that it is rare for the Federal

Government to enter into agreements under which a contractor would have the unilateral right to
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extend the term of the contract without entering into bilateral negotiations with the contracting
agency. Insofar as such a situation may arise in which a contractor holds a unilateral right to
extend the contract, however, the Department believes that the interests of the Executive Order
are best effectuated by adhering to its conclusion that only the unilateral exercise of apre-
negotiated option clause by the Federal Government itself falls outside the scope of the Order; if
acontractor unilaterally elects to exercise an option period after January 1, 2015, that option
period may be subject to the minimum wage requirements of the Order. After thorough review
and consideration of these comments, the Department has decided to implement the definition as
proposed in the NPRM without modification.

The Department proposed to define the term procurement contract for construction to

mean a contract for the construction, alteration, or repair (including painting and decorating) of
public buildings or public works and which requires or involves the employment of mechanics or
laborers, and any subcontract of any tier thereunder. The proposed definition included any
contract subject to the provisions of the DBA, as amended, and its implementing regulations.
This proposed definition was derived from language found at 40 U.S.C. 3142(a) and 29 CFR
5.2(h). The Department did not receive any comments on this proposed definition and it is

therefore adopted as set forth in the NPRM.

The Department proposed to define the term procurement contract for servicesto mean a
contract the principal purpose of which isto furnish servicesin the United States through the use
of service employees, and any subcontract of any tier thereunder. This proposed definition
included any contract subject to the provisions of the SCA, as amended, and its implementing

regulations. This proposed definition was derived from language set forth in 41 U.S.C. 6702(a),
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29 CFR 4.1a(e), and 29 CFR 9.2. No comments were submitted on this definition; accordingly,
the Department implements the definition as proposed.

The Department proposed to define the term Service Contract Act to mean the

McNamara-O’ Hara Service Contract Act of 1965, as amended, 41 U.S.C. 6701 et seq., and its
implementing regulations. See 29 CFR 4.1a(a). The Department did not receive any comments
on the proposed definition of thisterm and thus adopts the definition as proposed for purposes of
thefinal rule.

In the NPRM, the term solicitation was defined to mean any request to submit offers or
guotations to the Federal Government. This definition was based on the language found at 29
CFR 9.2. The Department broadly interpreted the term solicitation to apply to both traditional
and nontraditional methods of solicitation, including informal requests by the Federal
Government to submit offers or quotations. Inits comment, the PSC did not object to the
proposed definition of this term as set forth in the regulatory text itself, but stated that the
NPRM’s preamble discussion of thisterm reflected that the Department intended to cover
“informal requests’ by the Federal Government to submit offers or quotations. The PSC urged
the Department to reject this interpretation because it could be construed to inappropriately cover
“requests for information” whereby agencies seek information from the public without providing
any commitment to issuing solicitations or making awards. The PSC similarly contended that
thisinterpretation of “solicitation” could even be deemed to apply to informal conversations with
Federal workers. In response to the PSC’s concerns, the Department has clarified that requests
for information issued by Federal agencies and informal conversations with Federal workers are

not “solicitations’ for purposes of the Executive Order.
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The final rule therefore adopts the definition as proposed, except that it clarifies that the
term solicitation also includes any request to submit “bids’ to the Federal Government. The
Department believes that the NPRM was clear that “bids’ were included within its reference to
“offers or quotations,” but has determined that it would be helpful to the regulated community to
include the more colloquially used term “bids” in the final rule.

The Department adopted in the proposed rule the definition of tipped employee in section

3(t) of the FLSA, that is, any employee engaged in an occupation in which he or she customarily
and regularly receives more than $30 amonth in tips. See 29 U.S.C. 203(t). The NPRM
explained that, for purposes of the Executive Order, aworker performing on or in connection
with a contract covered by the Executive Order who meets this definition is atipped employee.

One commenter, the CPL, criticized the Department for defining the term tipped employee twice

in its proposed rule —first in the “definitions’ section at proposed 8§ 10.2 and subsequently in the
section addressing contractor requirements with respect to tipped employees at proposed
§10.28(b)(1). The CPL added that the definition provided in proposed § 10.2 was “incomplete”
because it did not include the additional clarifications provided in proposed § 10.28(b)(1). In
response, the Department notes that the two definitions are consistent and believes that keeping
the definitions of “tipped employee” in both sectionsis appropriate to the extent that doing so
obviates the need for contractors to cross reference between sections when attempting to
understand their obligations to tipped employees. For that reason, the Department adopts the
definition of “tipped employee” in 8§ 10.2 asit was originally proposed.

In proposed § 10.2, the Department defined the term United States by adopting the
definition set forth in 29 CFR 9.2, which provides that the term means the United States and all

executive departments, independent establishments, administrative agencies, and
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instrumentalities of the United States, including corporations of which all or substantialy all of
the stock is owned by the United States, by the foregoing departments, establishments, agencies,
instrumentalities, and including nonappropriated fund instrumentalities. The proposed definition
also incorporated the definition of the term that appearsin the FAR at 48 CFR 2.101, which
explains that when the term is used in a geographic sense, the United States means the 50 States
and the District of Columbia. The Department’ s proposed rule did not adopt any of the
exceptions to the definition of thisterm that are set forth in the FAR. No comments were

received on this proposed definition and it is therefore implemented in the final rule.

The Department proposed to define wage determination as including any determination
of minimum hourly wage rates or fringe benefits made by the Secretary pursuant to the
provisions of the SCA or the DBA. Thistermincluded the origina determination and any
subsequent determinations modifying, superseding, correcting, or otherwise changing the
provisions of the original determination. The proposed definition was derived from 29 CFR
4.1a(h) and 29 CFR 5.2(g). The Department did not receive any comments on this proposed
definition and thus adopts it as proposed for the final rule.

The Department proposed to define worker as any person engaged in the performance of
a contract covered by the Executive Order, and whose wages under such contract are governed
by the FLSA, the SCA, or the DBA, regardless of the contractual relationship alleged to exist
between the individual and the employer. The proposed definition also incorporated the
Executive Order’ s provision that the term worker includes any individual performing on or in
connection with a covered contract whose wages are calcul ated pursuant to special certificates
issued under 29 U.S.C. 214(c). See 79 FR 9851, 9853. The proposed definition also included

any person working on or in connection with a covered contract and individually registered in a
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bona fide apprenticeship or training program registered with the Department’ s Employment and
Training Administration, Office of Apprenticeship, or with a State Apprenticeship Agency
recognized by the Office of Apprenticeship. See 29 CFR 4.6(p) (SCA); 29 CFR 5.2(n) (DBA).
Consistent with the FLSA, SCA, and DBA and their implementing regulations, this proposed
definition of worker excluded from coverage any person employed in a bona fide executive,
administrative, or professional capacity, as those terms are defined in 29 CFR part 541. See 29
U.S.C. 213(a)(2) (FLSA); 41 U.S.C. 6701(3)(C) (SCA); 29 CFR 5.2(m) (DBA).

The Department also emphasized the well-established principle under those statutes that
worker coverage does not depend upon the existence or form of any contractual relationship that
may be alleged to exist between the contractor or subcontractor and such persons. See, e.g., 29
U.S.C. 203(d), (e)(1), (g) (FLSA); 41 U.S.C. 6701(3)(B), 29 CFR 4.155 (SCA); 29 CFR
5.5(@)(1)(i) (DBA). The proposed rule noted that, as reflected in the proposed definition, the
Executive Order isintended to apply to a wide range of employment relationships. The
Department thus explained that neither an individual’ s subjective belief about his or her
employment status nor the existence of a contractual relationship is determinative of whether a
worker is covered by the Executive Order.

The AFL-CIO supported the Department’ s proposed definition of the term worker, noting
that it “appropriately comports with the very broad definition of ‘employee’ contained in the
FLSA,” aswell aswith the relevant definitions of covered workers under the SCA and DBA.

A few commenters such as the Association/| FA noted a technical inconsistency in the
regulatory text pertaining to the scope of the definition of the term worker. Inthe NPRM, the
Department repeatedly stated in its preamble discussion that workers are entitled to the

Executive Order minimum wage for all hours worked “on or in connection with” a covered
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contract. Thislanguage regarding coverage of workers performing “on or in connection with” a
covered contract is also set forth in the proposed definition of the term worker in specific
reference to certain apprentices and workers whose wages are calculated pursuant to special
certificates issued under section 14(c) of the FLSA; that language did not, however, appear in the
regulatory text of the proposed definition in amore generally applicable way.

Based on the number of comments received regarding this standard and its application to
all covered workers, the Department believes that commenters clearly understood the NPRM’ s
intent to apply this standard to al covered workers. Asrecommended by the Association/IFA,
however, the Department has added clarifying language to reconcile the definition of the term
worker with its preamble discussion of worker coverage, reflecting that the definition appliesto
all individuals performing work on or in connection with a covered contract.

The Department also received many comments regarding its proposed interpretation of
worker coverage under the Executive Order, al of which are addressed in the preamble and
regulatory text for the coverage provisions at § 10.3 below.

Finally, the Department proposed to adopt the definitions for the terms Administrative

Review Board, Administrator, Office of Administrative Law Judges, and Wage and Hour

Division set forthin 29 CFR 9.2. No comments were received on the proposed definitions of
these terms, and the Department thus adopts those definitions in the final rule with atechnical

modification. The Department has added the acronym ARB to the definition of Administrative

Review Board.

Section 10.3 Coverage.

Proposed § 10.3 addressed and implemented the coverage provisions of Executive Order

13658. Proposed § 10.3 explained the scope of the Executive Order and its coverage of
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executive agencies, new contracts, types of contractual arrangements and workers. Proposed
8§ 10.4 implemented the exclusions expressly set forth in section 7(f) of the Executive Order and
provided other limited exclusions to coverage as authorized by section 4(a) of the Order. 79 FR
9852-53. Several commenters, such as AGC and the Association/IFA, requested that the
Department provide additional clarification and examples regarding covered contracts, workers,
and work throughout its preamble discussion of this provision. The Association/IFA also
generally urged the Department to include additional discussion of the coverage provisionsin
both the preamble and regulatory text. In response to these comments and as set forth below, the
Department has endeavored to further clarify the scope of the Executive Order’s coverage in
both the preamble and regulatory text for § 10.3.

A number of commenters requested that the Department determine whether the Executive
Order appliesto awide variety of particular factual arrangements and circumstances. To the
extent that such commenters provided sufficient specific factual information for the Department
to opine on a particular coverage issue and such a discussion of the specific coverage issue
would be useful to the general public, the Department has addressed the specific factual
guestions raised in the preambl e discussion below.

Executive Order 13658 provides that agencies must, to the extent permitted by law,
ensure that new contracts, as described in section 7 of the Order, include a clause specifying, as a
condition of payment, that the minimum wage to be paid to workersin the performance of the
contract shall be at least: (i) $10.10 per hour beginning January 1, 2015; and (ii) an amount
determined by the Secretary, beginning January 1, 2016, and annually thereafter. 79 FR 9851.
Section 7(d) of the Executive Order establishes that the Order’ s minimum wage requirement

only appliesto anew contract if: (i) (A) it isaprocurement contract for services or construction;
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(B) itisacontract for services covered by the SCA; (C) it isacontract for concessions, including
any concessions contract excluded by the Department’ s regulations at 29 CFR 4.133(b); or (D) it
is a contract entered into with the Federal Government in connection with Federal property or
lands and related to offering services for Federal employees, their dependents, or the general
public; and (ii) the wages of workers under such contract are governed by the FLSA, the SCA, or
the DBA. 79 FR 9853. Section 7(e) of the Order states that, for contracts covered by the SCA or
the DBA, the Order applies only to contracts at the thresholds specified in those statutes. Id. It
also specifies that, for procurement contracts where workers wages are governed by the FLSA,
the Order applies only to contracts that exceed the micro-purchase threshold, as defined in 41
U.S.C. 1902(a), unless expressly made subject to the Order pursuant to regulations or actions
taken under section 4 of the Order. 79 FR 9853. The Executive Order states that it does not
apply to grants; contracts and agreements with and grants to Indian Tribes under the Indian Self-
Determination and Education Assistance Act (Public Law 93-638), as amended; or any contracts
expressly excluded by the regulations issued pursuant to section 4(a) of the Order. 79 FR 9853.

Proposed § 10.3(a) implemented these coverage provisions by stating that Executive
Order 13658 and this part apply to any contract with the Federal Government, unless excluded
by § 10.4, that results from a solicitation issued on or after January 1, 2015, or that is awarded
outside the solicitation process on or after January 1, 2015, provided that: (1) (i) itisa
procurement contract for construction covered by the DBA; (ii) it is a contract for services
covered by the SCA; (iii) it isacontract for concessions, including any concessions contract
excluded by Departmental regulations at 29 CFR 4.133(b); or (iv) it isa contract in connection
with Federal property or lands and related to offering services for Federal employees, their

dependents, or the general public; and (2) the wages of workers under such contract are governed



by the FLSA, the SCA, or the DBA. 79 FR 9853. Proposed § 10.3(b) incorporated the monetary
value thresholds referred to in section 7(e) of the Executive Order. 1d. Finaly, proposed

8 10.3(c) stated that the Executive Order and this part only apply to contracts with the Federal
Government requiring performance in whole or in part within the United States. Several issues
relating to the coverage provisions of the Executive Order and proposed § 10.3 are discussed
below.

Coverage of Executive Agencies and Departments

Executive Order 13658 appliesto all “[e]xecutive departments and agencies.” 79 FR

9851. Asexplained above, the Department proposed to define executive departments and

agencies by adopting the definition of executive agency provided in section 2.101 of the Federal

Acquisition Regulation (FAR). 48 CFR 2.101. The proposed rule therefore interpreted the
Executive Order as applying to executive departments within the meaning of 5 U.S.C. 101,
military departments within the meaning of 5 U.S.C. 102, independent establishments within the
meaning of 5 U.S.C. 104(1), and wholly owned Government corporations within the meaning of
31 U.S.C. 9101. Pursuant to this proposed definition, contracts awarded by the District of
Columbia or any Territory or possession of the United States would not be covered by the Order.

The Executive Order strongly encourages, but does not compel, “[i]ndependent agencies’
to comply with its requirements. 79 FR 9853. The Department interpreted this provision, in
light of the Executive Order’ s broad goal of adequately compensating workers on contracts with
the Federal Government, as a narrow exemption from coverage. See 79 FR 9851. As discussed
above, the proposed rule interpreted independent agencies to mean any independent regulatory
agency within the meaning of 44 U.S.C. 3502(5). Thisinterpretation is consistent with

provisions in other Executive Orders. See, e.q., Executive Order 13636, 78 FR 11739 (Feb. 12,
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2013); Executive Order 12861, 58 FR 48255 (Sept. 11, 1993). Thus, under the proposed rule,
the Executive Order would cover executive departments and agencies but would not cover any
independent regulatory agency within the meaning of 44 U.S.C. 3502(5).

The Department did not receive any comments on its discussion of the proposed coverage
of executive agencies and departments and thus adopts this coverage discussion in the final rule.

Coverage of New Contracts with the Federal Government

Proposed § 10.3(a) provided that the requirements of the Executive Order generally apply
to “contracts with the Federal Government.” As discussed above, the NPRM set forth a broadly

inclusive definition of the term contract that would include all contracts and contract-like

instruments and any subcontracts of any tier thereunder, whether negotiated or advertised,
including any procurement actions, lease agreements, cooperative agreements, intergovernmental
service agreements, provider agreements, service agreements, licenses, permits, awards and
notices of awards, job orders or task lettersissued under basic ordering agreements, |letter
contracts, purchase orders, or any other type of agreement, regardless of nomenclature, type, or
particular form, and whether entered into verbally or in writing. Unless otherwise noted, the use
of the term contract throughout the Executive Order and this part therefore included contract-like
instruments and subcontracts of any tier.

Asreflected in proposed § 10.3(a), the minimum wage requirements of Executive Order
13658 apply only to “new contracts’ with the Federal Government within the meaning of section
8 of the Order. 79 FR 9853-54. Section 8 of the Executive Order states that the Order shall
apply to covered contracts where the solicitation for such contract has been issued on or after: (i)
January 1, 2015, consistent with the effective date for the action taken by the FARC pursuant to

section 4(a) of the Order; or (ii) for contracts where an agency action is taken pursuant to section
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4(b) of the Order, on or after January 1, 2015, consistent with the effective date for such action.
79 FR 9853-54. Proposed § 10.3(a) of thisrule therefore stated that this part applies to contracts
with the Federal Government, unless excluded by § 10.4, that result from solicitations issued on
or after January 1, 2015, or to contracts that are awarded outside the solicitation process on or
after January 1, 2015. Asstated in the NPRM, the Executive Order and this part thus would
apply to both new contracts and replacements for expiring contracts provided that such a contract
results from a solicitation issued on or after January 1, 2015, or is awarded outside the
solicitation process on or after January 1, 2015. The Department proposed that the Executive
Order and this part do not apply to subcontracts unless the prime contract under which the
subcontract is awarded results from a solicitation issued on or after January 1, 2015, or is
awarded outside the solicitation process on or after January 1, 2015. Pursuant to the proposed
rule, the requirements of the Executive Order and this part would not apply to contracts entered
into pursuant to solicitations issued prior to January 1, 2015, the automatic renewal of such
contracts, or the exercise of options under such contracts. Under the NPRM, existing contracts
would have been treated as “ new contracts’ subject to the Executive Order if they were
extended, renewed, or modified in any way (other than administrative changes) as a result of
bilateral negotiations on or after January 1, 2015.

As discussed above in the context of the Department’ s proposed definitionsin § 10.2, the
term option meant a unilateral right in a contract by which, for a specified time, the Federal
Government may elect to purchase additional supplies or services called for by the contract, or
may elect to extend the term of the contract. See 48 CFR 2.101. Inthe NPRM, the Department
noted that only truly automatic renewals of contracts or exercises of options devoid of any

bilateral negotiations fall outside the scope of the Executive Order. As discussed above, the
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Department’ s proposed definition of the term contract specifically included bilateral contract

modifications. Pursuant to the proposed rule, any renewals or extensions of contracts resulting
from bilateral negotiations involving contractual modifications other than administrative changes
would therefore qualify as “new contracts’ subject to the Executive Order if they are awarded on
or after January 1, 2015, even if such negotiations occur during option periods. For example,
pursuant to the proposed interpretation, renewals of GSA Schedule Contracts that occur on or
after January 1, 2015, and subsequent task orders under such contracts, would be covered by the
Executive Order and this part to the extent that such renewals reflect bilateral negotiations. By
way of another example, if on January 1, 2015, a contracting agency and contractor renew an
existing contract for construction after engaging in negotiations regarding the type, size, cost, or
location for the construction work to be performed under the contract, the Department would
view such a contractual renewal as a*new contract” subject to the Executive Order. However,
when a contracting agency exercisesits unilateral right to extend the term of an existing service
contract and simply makes pricing adjustments based on increased |abor costs that result from its
obligation to include a current SCA wage determination pursuant to 29 CFR 4.4 but no bilateral
negotiations occur (other than any necessary to determine and effectuate those pricing
adjustments), the Department would not view the exercise of that option as a“new contract”
covered by the Executive Order.

The Department received a number of comments relating to its proposed interpretation of
“new contracts’ that are subject to the minimum wage requirements of the Executive Order. As
ageneral matter, the PSC expressed its support for the formulation of proposed § 10.3(a) because
“it is consistent with the definition of a‘new contract’ in Section 10.2 and the provisions of the

Executive Order.” Other commenters, however, expressed confusion or concern regarding the
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Department’ s proposed interpretation, resulting in some changes to the proposed definition
discussed above. Each of these comments, and any resulting change made, is addressed below.
A few comments were submitted regarding the Department’ s proposed interpretation that
the minimum wage requirements of Executive Order 13658 do not apply to a unilateral exercise
of an option clause because it is not a“new contract.” The AFL-CIO, the Office and
Professional Employees International Union (OPEIU) and the Industrial Technical &
Professional Employees Union, OPEIU Local 4873 (ITPEU), and the Building Trades expressed
concern regarding the Department’ s proposed interpretation of the term new contract and urged
the Department to redefine the term in the Final Rule such that the exercise of an option period
under an existing contract would be subject to the Executive Order if it is exercised on or after
January 1, 2015. Those commenters noted that, under the SCA and DBA, the Department and
the FARC require the inclusion of new or current prevailing wage determinations upon the
exercise of options under existing contracts. See, e.q., 48 CFR 22.404-1(a)(1). The Building
Trades and AFL-CIO argued that the Department should apply this same standard to the
Executive Order. The OPEIU and the ITPEU similarly asserted that the exercise of an option
clause under an existing contract should be covered and suggested that the Department clarify

that its proposed definition of contract-like instrument includes the exercise of an option period

because it qualifies asa“bilateral contract modification.” This commenter cautioned that if the
exercise of optionsis not considered a covered contract, the application of the Executive Order to
many service contract workers could be delayed for years because concessions contracts are
often long-term in nature.

The Department appreciates and has carefully considered the comments received on this

issue, but ultimately declines to alter its conclusion that the unilateral exercise of an option
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clause under an existing contract does not qualify as a*new contract” for purposes of the
Executive Order. As athreshold matter, the Department notes that its definition of the term
option only refersto a pre-negotiated unilateral contractual right held by the Federal Government
to purchase additional supplies or services or extend the term of the contract; contrary to the
assertion made by the OPEIU and the ITPEU, the unilateral exercise of an option clause does not
qualify as a“bilateral contract modification” for purposes of the Order becauseit isapre-
negotiated unilateral contractual right affording the contracting agency discretion in whether to
exercise the option.

Sections 2(a), 7(d), and 8(a) of the Executive Order all contain express directives that the
minimum wage requirements of the Order only extend to “new contracts.” 79 FR 9851-53. In
extending only to “new contracts,” the Executive Order ensures that contracting agencies and
contractors will have sufficient notice of any obligations under Executive Order 13658 and can
take into account any potential economic impact of the Order on projected labor costs prior to
negotiating “new contracts’ on or after January 1, 2015.

The Department recognizes that, under the SCA and DBA, the Department and the
FARC generally require the inclusion of new or current prevailing wage determinations upon the
exercise of option clauses under existing contracts. See, e.q., 29 CFR 4.143(b); 48 CFR 22.404-

1(a)(1); All Agency Memorandum (AAM) No. 157 (1992); In the Matter of the United States

Army, ARB Case No. 96-133, 1997 WL 399373 (ARB July 17, 1997).* The SCA’s regulations,

for example, provide that when the term of an existing contract is extended pursuant to an option

* Asstated in AAM 157 and as recognized by the Building Trades, the Department does not
assert that the exercise of an option period qualifies as a new contract in all cases for purposes of
the DBA and SCA. See 63 FR 64542 (Nov. 20, 1998). The Department considers the specific
contract requirements at issue in making this determination. For example, the Department does
not consider that a new contract has been created where a contractor is simply given additional
time to complete its original obligations under the contract. 1d.
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clause, the contract extension is viewed as a“new contract” for SCA purposes. See 29 CFR
4.143(b). The rationale underlying this treatment of the exercise of option periods for purposes
of the SCA and DBA, however, is distinguishable from the equities present with the Executive
Order. Under the SCA and DBA, the interpretation of an exercise of an option period as a“new
contract” isrelevant for purposes of inserting a new or current prevailing wage determination in
an existing multi-year contract that is already subject to the SCA or DBA; contracting parties
affected by this interpretation thus knew that the agreement was covered by the prevailing wage
statute at the time they entered into the original contract. Under the Executive Order, however,
the “new contract” determination triggers coverage of the minimum wage requirements for
contracts that previously were not subject to the Order at all. The Department thus finds its
treatment of option periods under the SCA and DBA serves a substantively different purpose and
function than its interpretation of option periods under the Executive Order.

For these reasons, the Department adheres to its conclusion that the unilateral exercise of
apre-negotiated option clause by the Federal Government under an existing contract is not a
“new contract” for purposes of the Executive Order.

Under the Department’ s proposed interpretation set forth in the NPRM, any renewals
extensions, or modifications of existing contracts resulting from bilateral negotiations (other than
administrative changes) on or after January 1, 2015 would have qualified as “ new contracts’
subject to the Executive Order, even if such negotiations occurred during option periods. The
USACE commented on this proposed interpretation, requesting clarification as to what
constitutes an “administrative change’ and as to what degree of contractual modification is
required in order for amodification to be considered a“new contract” subject to the Executive

Order, particularly for covered contracts that are not subject to the FAR. The USACE
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specifically wondered whether the Department would regard a change of ownership or control
under a contract (e.g., assignment of alease) as an “administrative change’ or if such change
would be sufficient to trigger a“new contract” under this part.

The FS similarly requested clarification on the scope of bilateral contract modifications
that would require application of the Executive Order minimum wage requirementsto a
concessions contract. It specifically asked the Department to explain whether the Executive
Order isintended to apply to bilateral contract modifications exclusively in the context of
contractual renewals or extensions, or whether bilateral contract modificationsin any context
(e.q., revisions during the term of an existing concessions contract that do not modify the scope
of the authorized use of Federal land or property) would be regarded as “ new contracts’ subject
to the Order. The FS aso asked the Department to clarify whether the Executive Order applies
exclusively to bilateral contract modifications that affect the scope of offered services or
facilities, or would extend more generally to any type of bilateral contract modifications,
including those that do not change the scope of authorized services or facilities (such as updating
annual operating plans or utilizing aland use fee offset agreement).

Similarly, the AOA asked about the application of the Executive Order to contractual
amendments, specifically with respect to amendments to existing contracts and permits on
Federal land. It also requested clarification as to whether the Executive Order would apply to
extensions of National Park Service (NPS) concessions contracts pursuant to the Concessions
Management Improvement Act or to extensions and/or renewals of FS priority use permits.

Under the NPRM, existing contracts would have been treated as “new contracts’ if
extended, renewed, or modified in any way except for administrative changes as aresult of

bilateral negotiations on or after January 1, 2015. Based upon athorough review of comments
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received and careful consideration of the issue, the Department has decided to modify and clarify
its approach to “new contract” coverage in thisfinal rule. A contractual arrangement isa*new
contract” subject to the Executive Order if it isacontract that results from a solicitation issued
on or after January 1, 2015, or a contract that is awarded outside the solicitation process on or
after January 1, 2015. The Department notes that this term includes both new contracts and
replacements for expiring contracts, but it does not apply to the unilateral exercise of a pre-
negotiated option to renew an existing contract by the Federal Government. The Department
further clarifies that, for purposes of the Executive Order, a contract entered into prior to January
1, 2015 will be deemed to be a new contract if, through bilateral negotiation, on or after January
1, 2015: (1) the contract is renewed; (2) the contract is extended, unless the extension is made
pursuant to aterm in the contract as of December 31, 2014 providing for a short-term limited
extension; or (3) the contract is amended pursuant to a modification that is outside the scope of
the contract. The FARC, in consultation with the Department, will develop additional guidance,
as necessary, as to what constitutes a short-term limited extension for these purposes.

In thisfinal rule, the Department adopts its proposed interpretation in the NPRM that
existing contracts that are renewed on or after January 1, 2015 as aresult of bilateral negotiations
qualify as“new contracts’ subject to the Executive Order. As noted above, however, the final
rule makes two changes with respect to the NPRM'’ s treatment of contract extensions and
modifications on or after January 1, 2015. First, extensions would not be treated as “ new
contracts’ if such extensions were made pursuant to termsin the contract as of December 31,
2014 that authorized a short-term limited contract extension. Second, modifications (other than
extensions or renewal s that constitute new contracts) would not be treated as “ new contracts’

unless they qualify as modifications outside the scope of the contract. Each of these changesto
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the Department’ s proposed treatment of “new contracts” set forth in the NPRM are discussed
below.

With respect to the coverage of contract modifications, the Department’ s approach in this
final ruleis designed to reflect that modifications within the scope of the contract do not in fact
constitute new contracts. Long-standing contracting principles recognize that an existing
contract, especially alarger one, will often require modifications, which may include very
modest changes (e.q., asmall change to adelivery schedule). Therefore, regulations such as the
FAR do not require agencies to create new contracts to support these actions. Accordingly,
contract modifications that are within the scope of the contract within the meaning of the FAR,
see 48 CFR 6.001(c) and related case law, are not “new contracts’ for purposes of the Executive
Order.

However, if the parties bilaterally negotiate a modification that is outside the scope of the
contract, the agency will be required to create a new contract, triggering solicitation and/or
justification requirements, and thus such a modification after January 1, 2015 will constitute a
“new contract” subject to the minimum wage requirements of thisrule. For example, if an
existing SCA-covered contract for janitorial services at a Federal office building is modified by
bilateral negotiation after January 1, 2015 to also provide for security services at that building,
such amodification would likely be regarded as outside the scope of the contract and thus
qualify asa“new contract” subject to the Executive Order. Similarly, if an existing DBA-
covered contract for construction work at Site A was modified by bilateral negotiation after
January 1, 2015 to also cover construction work at Site B, such a modification would generally
be viewed as outside the scope of the contract and thus trigger coverage of the Executive Order.

The Department cautions, however, that whether a modification qualifies as “within the scope’



or “outside the scope” of the contract is necessarily afact-specific determination. See, e.q.,

AT&T Communications, Inc. v. Wiltel, Inc., 1 F.3d 1201 (Fed. Cir. 1993).

The Department further notes that, while in scope modifications do not create “ new
contracts’ under thisfinal rule, the Department strongly encourages agencies to bilaterally
negotiate, as part of any such modification, application of the minimum wage requirements so
that these contracts can take advantage of the benefits of a higher minimum wage.

With respect to contract extensions, the Department generally affirms its proposed
approach that a bilaterally negotiated extension of an existing contract on or after January 1,
2015 will be viewed as a“new contract.” Importantly, however, the Department has carved out
one exception to this general principle: if the extension is made pursuant to aterm in the
contract as of December 31, 2014 providing for a short-term limited extension, the extension will
not constitute a“new contract” and will not be covered. These changes to the definition of new
contract better align the final rule with notions of in scope and out of scope actions while still
providing an important limitation on the length of the bilaterally negotiated extension. Thus, a
short-term extension of contract terms (e.9., an extension of six months or less) that was
provided for by the pre-negotiated terms of the contract prior to January 1, 2015 would be an in
scope change and would not constitute a new contract. Bilaterally negotiated extensions
envisioned in the contract that are limited in duration, such as a bridge to prevent agap in
service, would not be considered a“ new contract,” but along-term extension that is tantamount
to areplacement contract will be treated as a“ new contract” for purposes of thisrule. Similarly,
an extension that was bilaterally negotiated and not previously authorized by the terms of the
existing contract would be a*“new contract” subject to the minimum wage requirements. The

Department also notes that along-term extension of an existing contract will qualify asa*“new
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contract” subject to the Executive Order, even if such an extension was provided for by a pre-
negotiated term of the contract. The Department would regard along-term extension as
tantamount to arenewal or replacement, which are covered by the Order.

The Department has consulted with the FARC and notes that contract extensions are
commonly accomplished through options created by the agency pursuant to FAR clause 52.217-
8 (which allows for an extension of time of up to six months for a contractor to perform services
that were acquired but not provided during the contract period) or FAR clause 52.217-9 (which
provides for an extension of the contract term to provide additional servicesfor alimited term
specified in the contract at previously agreed upon prices). The contracting agency’s exercise of
extensions under these clauses would not trigger application of the minimum wage requirements
because the clauses give the contracting agency a discretionary right to unilaterally exercise the
option to extend and unilateral options are excluded from the definition of “new contract.”
However, as explained above, if an extension was bilaterally negotiated and not made pursuant
to an existing clause as of January 1, 2015, such action would create a new relationship with the
Federal Government. Asaresult, such action would be treated as creating a“ new contract” for
purposes of this rule and trigger application of the minimum wage requirements.

The Department believes that these changes to its proposed approach to “new contract”
coverage are responsive to several commenters, such as the USACE, the FS, and the AOA, that
expressed confusion regarding the type or extent of contract modifications that the Department
would consider sufficient to trigger coverage of the Executive Order. For example, with respect
to the USACE’ s comment seeking clarification on the meaning of the phrase “administrative
change,” as explained above, the Department has modified the definition of new contract in the

final rule and removed reference to “ administrative changes.”
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With respect to the specific questions raised by the AOA, the approach described above
governs whether a*“new contract” has been created for purposes of the Executive Order.
Extensions of existing NPS concessions contracts pursuant to the Concessions Management
Improvement Act will be treated in the same manner as all other concessions contracts. If the
NPS exercisesits unilateral right to exercise an option to extend the contract and no substantive
modifications are made to the agreement, such agreement will not be considered a* new
contract.” However, if, on or after January 1, 2015, the parties renew the agreement or extend
the agreement bilaterally and such extension was not made pursuant to the terms of the contract
as of December 31, 2014 or is not a short-term extension, the Department would view the
resulting agreement as a“new contract” subject to the Executive Order. Similarly, if the parties
amend the concessions contract pursuant to a modification that is outside the scope of the
contract, the Department would regard the resulting agreement as a “new contract” subject to the
Order.

Several commenters also requested the Department to clarify whether its interpretation
of “new contracts’ subject to the Executive Order applies to task ordersissued on or after
January 1, 2015, under existing master contracts. The AGC, for example, sought clarification as
to whether the Order applies to task ordersissued on or after January 1, 2015, pursuant to an
“indefinite delivery, indefinite quantity” (IDIQ) contract that was awarded prior to January 1,
2015. FortneyScott similarly sought clarification regarding the coverage of task ordersissued by
a contracting agency under a GSA Schedule Contract. It specifically asked whether, if a GSA
Schedule Contract is entered into prior to January 1, 2015, and remains unmodified after that
date, any task ordersissued under the GSA Schedule Contract, even if issued on or after January

1, 2015, would be subject to the Order. FortneyScott asked that the Department explicitly state
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in the regulations that task orders issued under GSA Schedule Contracts entered into prior to
January 1, 2015, and prior to the renewal or modification of the GSA Schedule Contract are not
subject to the Executive Order. Alternatively, it proposed that if the Department determines that
such task orders are covered, contractors should be entitled to a contract price adjustment.
Relatedly, the PSC observed that the Department’ s proposed interpretation of the coverage of
new contracts would treat each new order under atask order as a new contract and that such an
interpretation would raise labor costs without the contractor being able to anticipate or recover
any price increase resulting from the minimum wage requirement, notwithstanding the pricing
regimes in the base contract.

Under thisfinal rule, a contract awarded under the GSA Schedules will be considered a
“new contract” in certain situations. Of particular note, any covered contracts that are added to
the GSA Schedule in response to GSA Schedule solicitationsissued on or after January 1, 2015,
qualify as“new contracts’ subject to the Order; any covered task orders issued pursuant to those
contracts would be deemed to be “new contracts.” Thiswould include contracts to add new
covered services as well as contracts to replace expiring contracts. As explained above, the
Department is strongly encouraging agencies to bilaterally modify existing contracts, as
appropriate, to include the minimum wage requirements of this rule when such contracts are not
otherwise considered to be a“new contract” under the terms of thisrule. For example, the
FARC should encourage, if not require, contracting officers to modify existing indefinite-
delivery, indefinite-quantity contracts in accordance with FAR section 1.108(d)(3) to include the
Executive Order minimum wage requirements, particularly with respect to future ordersif the
amount of work or number of orders expected under the remaining performance period is

substantial .
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The Department declines the request made by FortneyScott to direct that a contract price
adjustment be given to contractors reflecting any higher short-term labor costs that may arise by
applying the Order to new task or purchase orders on or after January 1, 2015, that are issued
under master contracts that were entered into prior to January 1, 2015. As ageneral matter, price
adjustments, if appropriate, would need to be negotiated by the parties and based on the specific
nature of the contract. 1n addition, as explained above, the Department is encouraging, but not
requiring, agencies to modify existing 1D1Q contracts that do not otherwise meet the definition of
anew contract. Pursuant to thisfinal rule, task orders that are issued under IDIQ contracts
entered into prior to January 1, 2015 will thus only be covered by the Executive Order if and
when the master contract is modified to include the minimum wage requirement.

The Department al so received many comments from individual s and organizations such
asthe Nationa Federation of the Blind and the National Association of Blind Lawyers urging the
Department not to exempt contracts placed on the AbilityOne Procurement List from the
Executive Order minimum wage requirements. These commenters noted that, although such
contracts are exempt from external competition once placed on the Procurement List, they are
subject to renewal and renegotiation in the same manner as any other contract. The Department
agrees with such commenters that procurements through the AbilityOne program are not exempt
and will be covered in the same manner as any other contract. For example, if an AbilityOne
service contract was awarded on January 1, 2011 and provided for afive-year contract term, a
decision by the contracting parties to renew the contract on January 1, 2016 would qualify asa

“new contract” subject to the Executive Order.
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The Department therefore adopts 8§ 10.3(a) as proposed, except that it has used the term
new contract in the regulatory text to improve clarity. As explained above, the Department has
also revised its proposed definition of the term new contract set forthin § 10.2.

Coverage of Types of Contractual Arrangements

Proposed § 10.3(a)(1) set forth the specific types of contractual arrangements with the
Federal Government that are covered by the Executive Order. Asexplained in the NPRM,
Executive Order 13658 and this part are intended to apply to awide range of contracts with the
Federal Government for services or construction. Proposed § 10.3(a)(1) implemented the
Executive Order by generally extending coverage to procurement contracts for construction
covered by the DBA; service contracts covered by the SCA; concessions contracts, including any
concessions contract excluded by the Department’ s regulations at 29 CFR 4.133(b); and
contracts in connection with Federal property or lands and related to offering services for Federal
employees, their dependents, or the general public. Each of these categories of contractual
agreements is discussed in greater detail below.

Procurement Contracts for Construction: Section 7(d)(i)(A) of the Executive Order

extends coverage to “ procurement contract[s] for . . . construction.” 79 FR 9853. The proposed
rule at 8 10.3(a)(1)(i) interpreted this provision of the Order as referring to any contract covered
by the DBA, as amended, and its implementing regulations. The Department noted that this
provision reflects that the Executive Order and this part apply to contracts subject to the DBA
itself, but do not apply to contracts subject only to the Davis-Bacon Related Acts, including
those set forth at 29 CFR 5.1(a)(2)-(60).

The DBA applies, in relevant part, to contracts to which the Federal Government isa

party, for the construction, alteration, or repair, including painting and decorating, of public
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buildings and public works of the Federal Government and which require or involve the
employment of mechanics or laborers. 40 U.S.C. 3142(a). The DBA’sregulatory definition of
construction is expansive and includes al types of work done on a particular building or work by
laborers and mechanics employed by a construction contractor or construction subcontractor.
See 29 CFR 5.2(j). For purposes of the DBA and thereby the Executive Order, a contract is “for
construction” if “more than an incidental amount of construction-type activity” isinvolved in its

performance. See, e.q., In the Matter of Crown Point, Indiana Outpatient Clinic, WAB Case No.

86-33, 1987 WL 247049, at *2 (June 26, 1987) (citing In re: Military Housing, Fort Drum, New

York, WAB Case No. 85-16, 1985 WL 167239 (Aug. 23, 1985)), aff’d sub nom., Building and

Construction Trades Dep’t, AFL-CIO v. Turnage, 705 F. Supp. 5 (D.D.C. 1988); 18 Op. O.L.C.

109, 1994 WL 810699, at *5 (May 23, 1994). The term “contract for construction” is not limited
to contracts entered into with a construction contractor; rather, a contract for construction “would
seem to require only that there be a contract, and that one of the things required by that contract
be construction of apublic work.” 1d. at *3-4. The term “public building or public work”
includes any building or work, the construction, prosecution, completion, or repair of whichis
carried on directly by authority of or with funds of a Federal agency to serve the interest of the
general public. See 29 CFR 5.2(k).

Proposed § 10.3(b) implemented section 7(e) of Executive Order 13658, 79 FR 9853,
which provides that the Order applies only to DBA-covered prime contracts that exceed the
$2,000 value threshold specified in the DBA. See 40 U.S.C. 3142(a). Consistent with the DBA,
there is no value threshold requirement for subcontracts awarded under such prime contracts.

Several commenters, including the EEAC, expressed support for the Department’ s

discussion of this category of covered contracts. In its comment, the EEAC noted that it
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concurred with the Department’ s interpretation that the Executive Order does not apply to
contracts subject only to the Davis-Bacon Related Acts and appreciated that clarification in the
NPRM’s preamble.

The Building Trades submitted a comment expressing concern regarding the
Department’ s interpretation that the Executive Order only applies to procurement contracts for
construction that are subject to the DBA. The Building Trades argued that there is no “legitimate
or reasonable explanation” for excluding FL SA-covered workers on construction contracts that
are not subject to the DBA because the plain language of section 7(d) of the Executive Order
states that its minimum wage requirements apply to workers on * procurement contract[s| . . . for
construction” whose wages are governed by the FLSA, SCA, or DBA. In other words, the
Building Trades urged the Department to extend coverage of the Executive Order to FL SA-
covered workers performing work on prime construction contracts that are not subject to the
Davis-Bacon Act because the value of the prime contract does not exceed the DBA’ s $2,000
statutory threshold.

As explained above, the DBA appliesto al prime contracts for construction over $2,000
and all subcontracts thereunder regardless of the value of the subcontract. See 40 U.S.C.
3142(a). The Department has interpreted the Executive Order as applying to all procurement
construction contracts covered by the DBA, which means that the Order coversall prime
procurement contracts for construction worth at least $2,000 and all covered subcontracts
thereunder. Based on the Department’ s enforcement experience under the DBA, there are very
few construction contracts with the Federal Government that fall below the $2,000 statutory

value threshold.
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However, insofar as construction contracts with the Federal Government that fall below
the $2,000 statutory value threshold may exist, the Department believes that it is constrained, by
the plain language of section 7(e) of the Executive Order, from extending the protections of the
Executive Order to FL SA-covered workers on prime construction contracts that are valued at
less than $2,000. See 79 FR 9853. That provision expressly states that, for procurement
contracts where workers' wages are governed by the FLSA, the Order applies only to contracts
that exceed the $3,000 micro-purchase threshold, as defined in 41 U.S.C. 1902(a). Although
section 7(e) of the Order allows the Department to depart from these value threshold standards in
its regulations where appropriate, the Department believes that this provision constitutes
compelling evidence that the Executive Order isnot intended for construction contracts that are
not covered by the DBA to be subject to the Order. Moreover, the Department received many
comments specifically requesting it to align coverage of the Executive Order with coverage of
the SCA and DBA to the greatest extent possible. Although the Department appreciates and has
carefully considered the comment submitted by the Building Trades on thisissue, the
Department believes that its interpretation that only procurement contracts for construction that

are subject to the DBA are within the scope of the Executive Order is reasonable and

appropriate.

Contracts for Services: Proposed § 10.3(a)(1)(ii) provided that coverage of the Executive
Order and this part encompasses “ contract[s] for services covered by the Service Contract Act.”
This proposed provision implemented sections 7(d)(i)(A) and (B) of the Executive Order, which
state that the Order applies respectively to a“procurement contract for services’ and a*“ contract
or contract-like instrument for services covered by the Service Contract Act.” 79 FR 9853. The

Department interpreted a* procurement contract for services,” as set forth in section 7(d)(i)(A) of
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the Executive Order, to mean a procurement contract that is subject to the SCA, as amended, and
its implementing regulations. The proposed rule viewed a“ contract for services covered by the
Service Contract Act” under section 7(d)(i)(B) of the Order as including both procurement and
non-procurement contracts for services that are covered by the SCA. The Department therefore
incorporated sections 7(d)(i)(A) and (B) of the Executive Order in proposed 8 10.3(a)(1)(ii) by
expressly stating that the requirements of the Order apply to service contracts covered by the
SCA.

The SCA generally appliesto every contract entered into by the United States that “ has as
its principal purpose the furnishing of servicesin the United States through the use of service
employees.” 41 U.S.C. 6702(a)(3). The SCA isintended to cover awide variety of service
contracts with the Federal Government, so long as the principal purpose of the contract isto
provide services using service employees. See, e.q., 29 CFR 4.130(a). Asreflected inthe SCA’s
regulations, where the principa purpose of the contract with the Federal Government isto
provide services through the use of service employees, the contract is covered by the SCA. See
29 CFR 4.133(a). Such coverage exists regardless of the direct beneficiary of the services or the
source of the funds from which the contractor is paid for the service and irrespective of whether
the contractor performs the work in its own establishment, on a Government installation, or
elsewhere. 1d. Coverage of the SCA, however, does not extend to contracts for servicesto be
performed exclusively by persons who are not service employees, i.e., persons who qualify as
bona fide executive, administrative, or professional employees as defined inthe FLSA’s
regulations at 29 CFR part 541. Similarly, a contract for professional services performed
essentially by bonafide professional employees, with the use of service employees being only a

minor factor in contract performance, is not covered by the SCA and thus would not be covered



by the Executive Order or this part. See41 U.S.C. 6702(a)(3); 29 CFR 4.113(a), 4.156; WHD
Field Operations Handbook (FOH) 1 14b05, 14c07.

Although the SCA covers al non-exempted contracts with the Federal Government that
have the “principal purpose” of furnishing servicesin the United States through the use of
service employees regardless of the value of the contract, the prevailing wage requirements of
the SCA only apply to covered contracts in excess of $2,500. 41 U.S.C. 6702(a)(2) (recodifying
41 U.S.C. 351(a)). Proposed § 10.3(b) of this rule implemented section 7(e) of the Executive
Order, which provides that for SCA-covered contracts, the Executive Order applies only to those
prime contracts that exceed the $2,500 threshold for prevailing wage requirements specified in
the SCA. 79 FR 9853. Consistent with the SCA, there is no value threshold requirement for
subcontracts awarded under such prime contracts.

Some commenters, including the EEAC, expressed support for the Department’ s
interpretation of this category of covered contracts, noting that “[b]y directly linking . . .
coverage of service contractsto SCA coverage, the NPRM eliminates most of the confusion
generated by the EO as to what service contracts might be covered as ‘ procurement contracts for
services but which are not ‘ contracts for services covered’ by the SCA.” However, other
commenters such as the AFL-CIO and the Building Trades urged the Department to extend the
Executive Order’ s minimum wage requirements to all service contracts with the Federal
Government and not to restrict coverage to those service contracts covered by the SCA. The
AFL-CIO noted, for example, that “certain employees who perform service tasks on contracts
that are exempt from the SCA because the principal purpose of the contract is not provision of
services’ would not be covered under the proposed rule. It urged the Department to reconsider

this approach for contracts that exceed the micro-purchase threshold because the plain language
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of the Executive Order extends coverage to workers performing on “ procurement contract[s| for
services” whose wages are governed by the FLSA.

The Department’ s proposed approach to interpret sections 7(d)(i)(A) and (B) of the
Executive Order as referring to SCA-covered procurement and nhonprocurement service contracts
was similar to the manner in which the Department interpreted section 7(d)(i)(A) as referring to
DBA-covered procurement construction contracts. The Department intended its interpretation of
these two categories of contracts to be aligned with well-established SCA and DBA contract
coverage standards in order to assist contracting agencies and contractors in determining their
obligations under the Order and this part. The Department believes that this approach best
effectuates the purposes of the Executive Order and is consistent with the directive set forth in
section 4(c) of the Order to draft regulations that incorporate existing definitions, procedures,
and processes under the FLSA, SCA, and DBA to the extent practicable. The Department
emphasi zes, however, that service contracts that are not subject to the SCA may till be covered
by the Order if such contracts qualify as concessions contracts or contracts in connection with
Federal property or lands and related to offering services to Federal employees, their dependents,
or the general public pursuant to sections 7(d)(i)(C) and (D) of the Order. Because service
contracts may be covered by the Order if they fall within any of these three categories (e.q.,
SCA-covered contracts, concessions contracts, or contracts in connection with Federal property
and related to offering services), the Department anticipates that most service contracts with the
Federal Government will be covered by the Executive Order and this part.

The Department received a comment from an individual seeking clarification asto
whether non-profit service providers who provide home and community-based services through

the Medicaid waiver program are subject to the Executive Order because the Medicaid waiver
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program involves Federal funds. In response, the Department notes the mere receipt of Federal
financia assistance by an individual or entity does not render an agreement subject to the
Executive Order. With respect to the specific concerns raised by this commenter, contracts let
under the Medicaid program that are financed by Federally-assisted grants to the states, and
contracts that provide for insurance benefits to third parties under the Medicare program, are not
subject to the SCA. See 29 CFR 4.107(b), 4.134(a); WHD FOH { 14e01. Because such an
agreement is not covered by the SCA and would not fall within the scope of the other three types
of contracts covered by the Executive Order (e.q., it is not a construction contract covered by the
DBA, aconcessions contract, or a contract in connection with Federal property or lands), the
agreement is not subject to the requirements of the Order.

The American Health Care Association (AHCA) submitted a comment on the proposed
coverage of service contracts under the Executive Order, seeking clarification as to the coverage
of provider agreements with the Veterans Administration (VA). The AHCA noted that a
proposed rule issued by the VA in 2013 would exempt nursing facilities operating under provider
agreements with the VA from SCA coverage and such agreements would therefore not be
covered by the Executive Order. The AHCA requested that, if the VA’s proposed rule is not
finalized by the time that the Department issues its final rule, the Department should expressly
exempt VA provider agreements from coverage of the Executive Order. The AHCA asserted
that if the Executive Order were deemed to apply to nursing facilities operating pursuant to VA
provider agreements, many such facilities would be unable to continue their VA contracts
because nursing facilities “will not be able to afford to pay al of their staff the wage increase.”

Asaresult, the AHCA maintained that application of the Executive Order to such nursing
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facilities “will result in a health care access issue for our nation’ s veterans because a number of
[nursing facilities] will no longer be able to provide VA services.”

For purposes of determining coverage under the Executive Order, the relevant inquiry is
whether VA provider agreements fall into one of the specifically enumerated categories of
covered contracts set forth in section 7(d) of the Order, i.e., whether such agreements are covered
by the SCA.> The SCA grants authority and responsibility for administering and enforcing the
SCA to the Secretary of Labor. See 41 U.S.C. 6707(a) and (b) (stating that the Secretary of
Labor has authority “to enforce this chapter, . . . prescribe regulations, issue orders, hold
hearings, make decisions based on findings of fact, and take other appropriate action” and to
“provide reasonable limitations’ and “prescribe regulations allowing reasonable variation,
tolerances, and exemptions’ as the Secretary deems necessary and proper). The Secretary’s
authority includes the ability to make final determinations regarding coverage of the SCA, and

such decisions are binding on contracting agencies. Seeid.; CollinsInt’| Serv. Co. v. United

States, 744 F.2d 812 (Fed. Cir. 1984); Curtiss-Wright Corp. v. McL ucas, 381 F. Supp. 657 (D.

N.J. 1974); Midwest Service and Supply Co., Decision of the Comptroller General No. B-

191554 (July 13, 1978); 43 Op. Atty. Gen. 14 (March 9, 1979). The Department is not asserting
SCA coverage of VA provider agreements through this rulemaking; in fact, the AHCA has not
pointed to any examples of VA provider agreements for which the Department has asserted SCA
coverage. Inthe event that the Department is called upon to issue a coverage determination
under the SCA regarding VA provider agreements and determines that such contracts are not

covered by the SCA, they would not be subject to Executive Order 13658. In this circumstance,

®> Based on the information provided by the AHCA in its comment, it does not appear that its VA
provider agreements would qualify as concessions contracts or as contracts in connection with
Federal property or lands and related to offering services to Federal employees, their dependents,
or the general public.
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and because the Department finds that the AHCA’ s general claims of hardship that could result
from application of the Order to VA provider agreements are inconsistent with the economy and
efficiency rationale underlying the Executive Order, the Department believes that it would be
inappropriate to grant a special exemption from the Executive Order for this type of agreement.

The Department also received a comment from EAP Lifestyle Management, LLC,
seeking clarification about whether the Executive Order would apply to its provision of
employee assistance programs, including critical incident response services, provided for Federal
employees on private land. The Department notes that, based on the limited amount of
information received, such a contract appears to be subject to the SCA because it is a contract
with the Federal Government principally for services through the use of service employees and
thus would indeed be covered by the Executive Order regardless of whether the services are
performed on public or private land.

Finaly, the AOA and the O.A.R.S. Companies, Inc. (O.A.R.S.) sought guidance
regarding whether the Executive Order applies to specia use permitsissued by the FS,
Commercial Use Authorizations (CUAS) issued by the NPS, and outfitter and guide permits
issued by the Bureau of Land Management (BLM) and the United States Fish and Wildlife
Service (USFWYS), respectively. The Department notes that FS special use permits generally are
SCA-covered contracts, unless a permit holder can invoke the SCA exemption for certain

concessions contracts contained in 29 CFR 4.133(b). See Cradle of Forestry in America

|nterpretive Association, ARB Case No. 99-035, 2001 WL 328132, at *5 (ARB March 30, 2001)

(noting that “whether Forest Service [special use permits] are exempt from SCA coverage as
concessions contracts would need to be evaluated based upon the specific services being offered

at each site”). Thus, FS special use permits will normally be subject to the Executive Order’s
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requirements under section 7(d)(i)(B) of the Order and 8 10.3(a)(1)(ii). To the extent that a
contractor may be able to invoke the 29 CFR 4.133(b) exemption from the SCA with respect to a
specific special use permit, such a contract will be subject to the Executive Order’ s requirements
under section 7(d)(i)(C) of the Order and § 10.3(a)(1)(iii).

The AOA aso represents that its members “ provide services to the public on federal
lands.” O.A.R.S. refersto itself asa*“recreational service provider on federal lands.”
Accordingly, the Department’ s understanding is that the AOA’s members and O.A.R.S. enter
into CUA agreements with the NPS, and outfitter and guide permit agreements with the BLM
and USFWS, respectively, the principa purpose of which (akin to the agreement at issue in the

Cradle of Forestry decision cited above) is to furnish services through the use of service

employees. Assuming thisistrue, the SCA, and thus the Executive Order, covers the CUA and
outfitter and guide permit agreements that the AOA’s members, and O.A.R.S., enter into with the
NPS, BLM, and USFWS, respectively. The Department notes that a further discussion of the
application of section 7(d)(i)(D) of the Executive Order to FS special use permits, NPS CUAS,
and BLM and USFWS outfitter and guide permitsis set forth below in the discussion of
contracts in connection with Federal property and related to offering services.

Contracts for Concessions: Proposed 8§ 10.3(a)(1)(iii) implemented the Executive

Order’s coverage of a*“ contract or contract-like instrument for concessions, including any
concessions contract excluded by the Department of Labor’s regulations at 29 C.F.R. 4.133(b).”
79 FR 9853. As explained above, the NPRM interpreted a*“ contract or contract-like instrument
for concessions” under section 7(d)(i)(C) of the Executive Order as a contract under which the

Federal Government grants aright to use Federal property, including land or facilities, for

furnishing services. The proposed definition of the term concessions contract included every
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contract the principal purpose of which isto furnish food, lodging, automobile fuel, souvenirs,
newspaper stands, and/or recreational equipment, regardless of whether the services are of direct
benefit to the Government, its personnel, or the general public. The SCA generally covers
contracts for concessionaire services. See 29 CFR 4.130(a)(11). However, pursuant to the
Secretary’ s authority under section 4(b) of the SCA, the SCA’ s regulations specifically exempt
from coverage concession contracts “principally for the furnishing of food, lodging, automobile
fuel, souvenirs, newspaper stands, and recreational equipment to the general public.” 29 CFR
4.133(b); Preamble to the SCA final rule, 48 FR 49736, 49753 (Oct. 27, 1983). Section
7(d)(1)(C) of the Executive Order specifies that the Order appliesto all contracts with the Federa
Government for concessions, including any concessions contracts that are excluded from SCA
coverage by 29 CFR 4.133(b). Proposed § 10.3(a)(1)(iii) implemented this provision and
extended coverage of the Executive Order and this part to all concession contracts with the
Federal Government. Consistent with the SCA’simplementing regulations at 29 CFR 4.107(a),
the Department noted in the NPRM that the Executive Order generally appliesto concessions
contracts with nonappropriated fund instrumentalities under the jurisdiction of the Armed Forces
or of other Federal agencies.

Proposed § 10.3(b) of this rule implemented the value threshold requirements of section
7(e) of Executive Order 13658. 79 FR 9853. Pursuant to that section, the Executive Order
appliesto an SCA-covered concessions contract only if it exceeds $2,500. Id.; 41 U.S.C.
6702(a)(2). Section 7(e) of the Executive Order further provides that, for procurement contracts
where workers wages are governed by the FLSA, such as procurement contracts for
concessionaire services that are excluded from SCA coverage under 29 CFR 4.133(b), this part

applies only to contracts that exceed the $3,000 micro-purchase threshold, as defined in 41
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U.S.C. 1902(a). Thereisno value threshold for subcontracts awarded under prime contracts or
for non-procurement concessions contracts or contracts in connection with Federal property or
lands and related to offering services for Federal employees, their dependents, or the general
public.

The Department received several comments expressing concern regarding application of
the Executive Order to restaurant franchises on military bases. These comments, which were
submitted by individual franchisees aswell as organizations such as the Association/IFA and the
Dunkin’ Donuts Independent Franchise Owners, assert that the minimum wage requirements of
the Order impose a uniquely burdensome obligation on fast food restaurants on military bases
because the restaurant owners receive no funding from the Federal Government. They state that
such contractors generally pay rent and a portion of their salesin exchange for the ability to
conduct business on the military installation and that such funds are used to support the
military’s Morale, Welfare and Recreation (MWR) Programs. These commenters al so assert
that, due to restrictions in their contracts with the Federal Government, they cannot raise the
prices that they charge for products sold on the military base above the prices offered by
competitors in athree-mile radius.

Many franchise owners on military installations commented that they are small
businesses and will not be able to absorb the increase in cost that may result from the Executive
Order. These commenters asserted that having to pay the Executive Order minimum wage
would result in their businesses reducing employee work hours, terminating workers, or closing
store locations, all of which would affect customer service. The Coalition of Franchisee
Associations similarly noted that the closure of such businesses could substantially impact the

military’s MWR Programs that are funded by the concessionaires’ rent payments. These
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franchise owners also argued that application of the Executive Order minimum wage to their
business establishments on military installations would cause them to operate at a competitive
disadvantage because competitor businesses located off the military base would not be affected.
The Association/IFA, for example, maintained that the application of the Executive Order
minimum wage to concessions contracts and contracts in connection with Federal property and
related to offering services places businesses operating under such contracts on an unfair playing
field because their competitors are generally not subject to the minimum wage increase and thus
have a competitive advantage due to their lower labor costs. Many of the commenters raising
these concerns also noted that the potential economic impact of the Executive Order upon their
businesses should not be analyzed in isolation; rather, they asked that the Department consider
the costs of the Executive Order minimum wage as well as the costs associated with legal
obligations to which they may be subject under other Federal laws (e.q., SCA fringe benefit
obligations). For these reasons, some commenters urged the Department to exempt from the
Executive Order minimum wage requirements any entities that do not receive direct funds from
the Federal Government (e.g., concessionaires).

In response to all of the comments received about the economic impact of the Executive
Order upon businesses operating on military installations under concessions contracts, the
Department notes that such comments fail to account for a number of factors that the Department
anticipates will substantially offset many potential adverse economic effects on their businesses.
In particular, these commenters fail to consider that increasing the minimum wage of their
workers can reduce absenteeism and turnover in the workplace, improve employee morale and
productivity, reduce supervisory costs, and increase the quality of services provided to the

Federal Government and the general public. These commenters similarly do not account for the
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potential that increased efficiency and quality of services will attract more customers and result
inincreased sales.

Moreover, and significantly, the Executive Order minimum wage requirements apply
only to “new contracts.” Contracting agencies and contractors negotiating “new contracts’ after
January 1, 2015, will be aware of Executive Order 13658 and can take into account any potential
economic impact of the Order on projected labor costs. For example, with respect to several
commenters concerns regarding the restrictions on pricing imposed by their concessions
contracts, the Department notes that contractors typically will have the ability to negotiate a
lower percentage of sales paid as rent or royalty to the Federal Government in new contracts
prior to application of the Executive Order that could help to offset any costs that may be
incurred as aresult of the Order. The assertion that a franchisee must terminate workers or close
businesses due to the Executive Order minimum wage requirements thus overlooks the benefits
of the Executive Order wage increase as well as alternatives avail able through contract
renegotiation. Sections 7(d)(i)(C) and (D) of the Executive Order reflects a clear intent that
concessions contracts with the Federal Government are subject to the minimum wage
requirement. The Department therefore declines the commenters’ request to create an exemption
for entities that do not receive direct funds from the Federal Government (e.9., concessionaires).

A few commenters, such as ACCSES and SourceAmerica, requested that the Department
address whether officers clubs and restaurants on military bases operated by nonappropriated
Federal funds are subject to the Executive Order. The Department noted in the NPRM that,

consistent with the SCA, the proposed definition of the term Federal Government includes

nonappropriated fund instrumentalities under the jurisdiction of the Armed Forces or of other

Federal agencies. See 29 CFR 4.107(a). Businesses that contract with nonappropriated fund
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instrumentalities to operate on military installations are thus subject to the Executive Order
minimum wage requirement if the contract falls within one of the four specifically enumerated
categories of contracts covered by the Order. Contracts to operate officers clubs and restaurants
on military bases would likely qualify as SCA-covered contracts as well as concessions contracts
or contracts in connection with Federal lands and related to offering services; any such contracts
which qualify as a*“new contract” as explained in this part will thus be subject to the Executive
Order.

The EEAC commented on the Department’ s interpretation of concessions contract
coverage, noting it would be helpful for the Department to provide more examples of covered
contracts. The EEAC further stated that the Executive Order “ appears to effectively eliminate
the regulatory exception that the Department created for certain concessions contracts now
codified at 29 C.F.R. 8 4.133(b).” The EEAC also expressed confusion because it viewed the
NPRM as implying that there might be concessions contracts covered by the third category of the
Executive Order that are not exempt under the SCA’s regulations.

Contrary to the EEAC’ s claim, the Executive Order does not eliminate the regulatory
exemption to the SCA’ s requirements that the Department created for certain concessions
contracts at 29 CFR 4.133(b). Even after enactment of Executive Order 13658, the SCA till
does not apply to such contracts. While the Executive Order establishes a minimum wage for
such contracts, SCA prevailing wage rate and fringe benefit requirements remain inapplicable to
concessions contracts that fall within the 29 CFR 4.133(b) exemption.

With respect to this commenter’ s confusion about the types of concessions contracts that
are not exempt from the SCA under 29 CFR 4.133(b), the regulatory text of that provision

expresdy states that the exemption only applies to certain kinds of concessions contracts. The
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SCA’sregulatory exemption applies to certain concessions contracts that provide servicesto the
general public; it does not, however, apply to concessions contracts that provide services to the
Federal Government or its personnel or to concessions services provided incidentally to the
principal purpose of a covered SCA contract. See, e.q., 29 CFR 4.130 (providing an illustrative

list of SCA-covered contracts); In the Matter of Alcatraz Cruises, LLC, ARB Case No. 07-024,

2009 WL 250456 (ARB Jan. 23, 2009) (holding that the SCA regulatory exemption at 29 CFR
4.133(b) does not apply to National Park Service contracts for ferry transportation servicesto
and from Alcatraz Iand). The Executive Order expressly appliesto all concessions contracts
with the Federal Government, including those exempted from the SCA’ s requirements. For
example, the Executive Order’ s minimum wage requirements generally extend to fast food
restaurants on military bases, souvenir shops at national monuments, child care centersin
Federal buildings, and boat rental facilities at national parks.

The comment submitted by the FS also raised several issues pertaining to the Executive
Order’ s coverage of concessions contracts. First, the FS urged the Department to consolidate the

definition for the terms contract and contract-like instrument with the definition for the term

concessions contract. As discussed above in the context of § 10.2, the Department has

considered and declined this request. Second, the FS noted its disagreement with the
Department’ s proposed interpretation of the term “concessions.” This commenter stated that
“the FS construes the term ‘ concession’ much more narrowly” than the definition proposed by
the Department and that it specifically interprets the term “to include only commercial recreation
public services such as ski areas, marinas, and outfitting and guiding.” The FS stated that it does
not view “concessions’ as including the provision of noncommercial educational or interpretive

services or covering the provision of energy, transportation, communications, or water services
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to the public. Finally, the FS requested that the Department create a $3,000 de minimis threshold
for nonprocurement concessions contracts whose workers wages are subject to the FLSA. The
FS noted that the Executive Order has value threshold requirements for SCA- and DBA-covered
prime contracts, as well as for covered prime procurement contracts on which FL SA-covered
workers perform work, but that it does not have a value threshold for nonprocurement
concessions contracts under which workers' wages are subject to the FLSA. It urged the
Department to apply the micro-purchase threshold set forth at 41 U.S.C. 1902(a) to all such
nonprocurement concess ons contracts and thus to determine that nonprocurement contracts
under which aland use fee to the Federal Government falls below the $3,000 threshold are not
covered by the Executive Order.

With respect to the FS' s comment on the scope of the term “concessions,” the
Department does not believe that the narrow view of the term proffered by the FSis an
appropriate interpretation for purposes of the Executive Order.® The Department has proposed to
more broadly define a concessions contract as any contract under which the Federal Government
grants aright to use Federal property, including land or facilities, for furnishing services without
any substantive restrictions on the type of services provided or the beneficiary of the services
rendered. The Department received supportive comments on its proposed definition of thisterm
from several commenters such as Demos and NELP. Moreover, this broad interpretation of the
term “concessions’ best effectuates the inclusive nature of the Executive Order. By expressly
applying to both concessions contracts covered by the SCA as well as concessions contracts

exempt from the SCA, the Executive Order clearly isintended to cover concessions contracts for

® The Department’ s interpretation of the term “concessions” for purposes of Executive Order
13658 and this final rule of course does not determine how that term may be interpreted under
other laws, including laws implemented by the FS.

77



the benefit of the general public as well as for the benefit of the Federal Government itself and its
personnel. The Department would thus generally view contracts for the provision of
noncommercial educational or interpretive services, energy, transportation, communications, or
water services to the general public as within the scope of concessions contracts covered by the
Order. Regardless of the scope of the term “concessions,” however, the Department notes that
such contracts may qualify as SCA-covered contracts and are also likely to fall within the ambit
of the fourth category of covered contracts set forth at section 7(d)(i)(D) of the Executive Order
because such contracts are entered into “in connection with Federal property” and “related to
offering servicesfor . . . the general public.”

With respect to the FS' s request that the Department establish a $3,000 de minimis
threshold for nonprocurement concessions contracts, the Department has carefully considered
thisrequest. The Department declines to create such an exception to coverage of the Executive
Order, however, because section 7(e) of the Order sets forth very specific value threshold
requirements for other types of contracts and notably does not include a value threshold for
nonprocurement contracts under which workers' wages are governed by the FLSA. The
Department views such an omission as a deliberate decision reflecting a clear intent of the
Executive Order to cover concessions contracts regardless of dollar amount.

Contracts in Connection with Federal Property or Lands and Related to Offering

Services. Proposed 8§ 10.3(a)(1)(iv) implemented Section 7(d)(i)(D) of the Executive Order,
which extends coverage of the Order to contracts entered into with the Federal Government in
connection with Federal property or lands and related to offering services for Federal employees,
their dependents, or the genera public. See 79 FR 9853. To the extent that such agreements

were not otherwise covered by 8§ 10.3(a)(1), the Department interpreted this provisionin the
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NPRM as generaly including leases of Federal property, including space and facilities, and
licenses to use such property entered into by the Federal Government for the purpose of offering
services to the Federal Government, its personnel, or the general public. In other words, under
the Department’ s proposed interpretation, private entities that |ease space in aFederal building to
provide services to Federal employees or the general public would be covered by the Executive
Order and this part.

In the NPRM, the Department noted that although evidence that an agency has retained
some measure of control over the terms and conditions of the lease or license to provide services
IS not necessary for purposes of determining applicability of this section, such a circumstance
strongly indicates that the agreement involved is covered by section 7(d)(i)(D) of the Executive
Order and 8 10.3(a)(1)(iv). Pursuant to thisinterpretation, a private fast food or casual dining
restaurant that rents space in a Federal building and serves food to the general public would be
subject to the Executive Order minimum wage requirement. Additional examples of agreements
that would generally be covered by the Executive Order and this part under the Department’s
proposed approach include delegated leases of space in a Federal building from an agency to a
contractor whereby the contractor operates a child care center, credit union, gift shop, barber
shop, or fitness center in the Federal agency building to serve Federal employees and/or the
general public.

Some commenters expressed support for the Department’ s interpretation of this category
of covered contracts. In particular, NELP specifically supported extending coverage to contracts
offering services to Federal employees, their dependents, or the general public. Similarly, the
AFL-CIO applauded the inclusion of workers engaged on contracts connected to Federal

property and lands (and related to offering services) within the scope of the Executive Order and
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implementing regulations. At the same time, a number of commenters raised questions and
concerns regarding application of the Executive Order minimum wage in this context.

Two commenters, the AOA and O.A.R.S,, specifically sought clarification as to whether
FS specia use permits (SUPs), NPS CUAS, and BLM and USFWS outfitter and guide permits
constitute contracts under the Executive Order. As noted previously, the Department has defined

the term contract and contract-like instrument collectively for purposes of the Executive Order as

an agreement between two or more parties creating obligations that are enforceable or otherwise
recognizable at law. This definition broadly includes all contracts and any subcontracts of any
tier thereunder, whether negotiated or advertised, including but not limited to |ease agreements,
licenses, and permits. The types of instruments (SUPs, CUAS, and outfitter and guide permits)
identified by the AOA and O.A.R.S. authorize the use of Federal land for specific purposesin
exchange for the payment of fees to the Federal Government. Indeed, asthe AOA explained in
its comment on the NPRM, AOA members that hold CUAs issued by the NPS or permits issued
by the FS, BLM, and USFWS “ provide services to the public on federal lands.” Such
instruments create obligations that are enforceable or otherwise recognizable at law and hence
constitute contracts for purposes of the Executive Order and this part.

Although the determination of whether an agreement qualifies as a contract or contract-

like instrument under the Executive Order and this part does not turn on whether such

agreements are characterized as “ contracts’ for other purposes (such as in connection with the
specific programs under which they are administered), the Department nonethel ess notes that its
conclusion that such instruments are contracts for purposes of the Executive Order is consistent
with pertinent precedent. For example, the Department’s Administrative Review Board (ARB)

previously has held that a FS SUP is a contract under the SCA, see Cradle of Forestry, 2001 WL
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328132, at *5, and the Department likewise has determined that FS SUPs constitute contracts for
purposes of the FLSA. See DOL Opinion Letter, WH-449, 1978 WL 51447 (Jan. 26, 1978) (FS
SUP was a contract for purposes of FLSA section 13(a)(3)). See also DOL Opinion Letter, 1995
WL 1032476 (March 24, 1995) (Department of Agriculture license to operate amusement rides
constituted a contract for purposes of FLSA section 13(a)(3)).

Colorado Ski Country USA (CSCUSA) asserted that FS ski area permits should not be
treated as contracts under the Executive Order and thisfina rule because they have never been
considered Federal contracts subject to Federal procurement requirements. Similarly, the AOA
observed that an FS SUP is not a contract for purposes of the Contract Disputes Act, and NSAA
noted that the FS has informed it that its members are not Federal contractors for purposes of the
Crime Control Act of 1990. NSAA aso asserted that because FS ski area permits are revocable
at any time, they are not contracts.

In response to these comments, the Department notes that Executive Order 13658
expressly applies to non-procurement contracts that are not subject to the FAR; CSCUSA’s
assertion that FS ski area permits are not subject to Federal procurement requirements therefore
does not weigh against application of the Executive Order to such permits. Similarly, the fact
that a particular instrument may not be subject to the Contract Disputes Act or congtitute a
contract for purposes of a particular statute such as the Crime Control Act of 1990 is not
determinative with respect to coverage of the instrument under Executive Order 13658. Indeed,
the Department notes that notwithstanding Executive Order 13658’ s express application to
contracts entered into with the Federal Government in connection with Federal property or lands
and relating to offering services, the Executive Order provides that it creates no rights under the

Contract Disputes Act. See 79 FR 9852.
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Asfor NSAA’s assertion that FS ski area permits are not contracts because they are
revocable at any time, it remainsthat FS ski area permits constitute an agreement with the
Federal Government creating obligations that are enforceable or otherwise recognizable at law.
Furthermore, the Department understands that FS ski area permits may be revoked only for
specified reasons. See 16 U.S.C. 497b(b)(5); 36 CFR 251.60.

NSAA and O.A.R.S. also expressed concern that the Department’ s designation of their
members agreements with the Federal Government as contracts for purposes of the Executive
Order would render them subject to the legal requirements of a*“federal contractor.” However,
the Department’ s conclusion that FS SUPs, CUAS, and similar instruments constitute contracts
under Executive Order 13658 and this final rule does not render NSAA’s members and O.A.R.S.
“federal contractors’ with respect to other Federal laws.

That FS SUPs, NPS CUAS, and BLM and USFWS outfitter and guide permits are
contracts for purposes of the Executive Order does not necessarily mean individuals performing
work on or in connection with the contract are covered workers. In order for the minimum wage
protections of the Executive Order to extend to a particular worker performing work on or in
connection with a covered contract, that worker’s wages must be governed by the FLSA, SCA,
or DBA. The FLSA generally governs the wages of employees of holders of CUAs issued by the
NPS and permits issued by the FS, BLM and USFWS, at |east to the extent such instruments are
not covered by the SCA. 29 U.S.C. 213(a)(3) exempts employees of certain amusement and
recreational establishments from the minimum wage and overtime provisions of the FLSA, but,
asthe AOA acknowledged, that provision “does not apply with respect to any employee of a
private entity engaged in providing services or facilities (other than, in the case of the exemption

from section 206 of thistitle, a private entity engaged in providing services and facilities directly
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related to skiing) in anational park or a national forest, or on land in the National Wildlife
Refuge System, under a contract with the Secretary of the Interior or the Secretary of
Agriculture.” See 29 U.S.C. 213(a)(3). Asexplained above, the Department has concluded that
the holders of CUAs issued by the NPS, and permits issued by the FS, BLM and USFWS, are
operating under a contract with the Secretary of the Interior or the Secretary of Agriculture.
Thus, the exemption from the FLSA’ s minimum wage requirement will normally not apply and
the FLSA will usually govern the wages of the employees of such holders for purposes of the
Executive Order (unless, as noted, the SCA appliesto such contracts).

NSAA also sought clarification as to whether the Executive Order applies to the holder of
an FS ski area permit issued by the Department of Agriculture that provides services or facilities
directly related to skiing. The AOA asserted that the Executive Order does not apply to FS ski
area permits because entities providing services or facilities directly related to skiing under an FS
special use permit are exempt from the FL SA’ s minimum wage requirements under section
213(a)(3) of the FLSA. To the extent that an entity providing services or facilities directly
related to skiing satisfies the criteriafor this specific exemption from the FLSA’ s minimum wage
requirements, and to the extent that the wages of the entity’ sworkers are also not governed by
the SCA or DBA, Executive Order 13658 would not apply in this specific context because the
contractor would not have any workers on the contract whose wages were governed by the
FLSA, SCA, or DBA.

Multiple commenters, including the AOA, O.A.R.S., Ski New Hampshire, and CSCUSA
assert that FS SUPs, NPS CUASs, and BLM and USFWS outfitter and guide permits create a
relationship that, unlike procurement contracts, does not contain a mechanism by which the

holder of the instrument can “passon” costs related to operation of the Executive Order to
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contracting agencies. Such commenters generally asserted that an increase in the minimum wage
permit holders will have to pay will cause them to operate at a competitive disadvantage because
competitor businesses not operating under contracts covered by the Executive Order would not
be affected. The AOA in particular asserted that its members believe application of the
Executive Order will place asignificant strain on their businesses. Another commenter,
Advocacy, observed that small businesses have informed it that application of the Executive
Order minimum wage requirement to these contracts will render their operations unprofitable.
For these reasons, the AOA, Ski New Hampshire, O.A.R.S,, and similar commenters requested
an exemption from the Executive Order for permit and CUA holders contracts with the Federal
Government.

In response to these comments concerning the economic impact of the Executive Order
upon permit and CUA holders' contracts with the Federal Government, the Department notes
that, as with the comments from businesses operating on military installations under concessions
contracts, the permit and CUA holders’ comments fail to account for various factors that the
Department anticipates will substantially offset many potential adverse economic effects on their
businesses. In particular, these commenters fail to consider that increasing the minimum wage of
their workers can reduce absenteeism and turnover in the workplace, improve employee morae
and productivity, reduce supervisory costs, and increase the quality of services provided to the
Federal Government and the general public. These commenters similarly do not account for the
potential that increased efficiency and quality of services will attract more customers and result
inincreased sales.

Moreover, as noted previously, the Executive Order minimum wage requirements apply

only to “new contracts.” Contracting agencies and contractors negotiating “new contracts’ after



January 1, 2015 will be aware of Executive Order 13658 and can take into account any potential
economic impact of the Executive Order on projected labor costs. For example, the Department
notes that the holders of covered permits and CUAs will likely have the ability to negotiate a
lower fee in new contracts prior to application of the Executive Order that could help offset any
costs that may be incurred as aresult of the Order.

Section 7(d)(i)(D) of the Executive Order states that contracts in connection with Federal
property and related to offering services for Federal employees, their dependents, or the general
public are subject to the minimum wage requirement. For the reasons explained above, the
Department therefore declines the commenters’ request to create an exemption for permit and
CUA holders’ contracts with the Federal Government.

The AOA also expressed concern that the annual minimum wage increases the Executive
Order authorizes the Secretary of Labor to make will create budgeting and pricing uncertainty for
contractors operating under FS SUPs, NPS CUASs, and BLM and USFWS permits. As discussed
below, however, the contract clause in the Department’ s final rule reflects that contractors may
be compensated, if appropriate, for the increase in labor costs resulting from the annual inflation
increases in the Executive Order minimum wage beginning on January 1, 2016. In addition, the
CPI-W is published monthly, which allows parties, on aregular basis, to estimate what the
annual wage increase will be. These circumstances should significantly reduce, if not eliminate,
the budgeting and pricing uncertainty the AOA contends its members will face based on annual
increases in the Executive Order minimum wage.

The EEAC sought clarification regarding whether the Department intended to interpret
“related to offering services’ in section 7(d)(i)(D) in amanner consistent with the principal

purpose test the Department uses under the SCA. The threshold for a contract to “relate to
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offering” servicesislower than the threshold for a contract to have asits “principa purpose’ the
furnishing of services. For example, the SCA will typically not cover a professional services
contract with amedical services company to operate aclinic for Federal employees on Federal
land because the contract is not principally for services through the use of “service employees.”
See 29 CFR 4.113(a)(2). However, because such a professional services agreement would
constitute a contract with the Federal Government in connection with Federal property or lands
and would be related to offering medical servicesto Federal employees, it would constitute a
covered contract under section 7(d)(i)(D) of the Order. The Department accordingly has
concluded that engrafting a“principal purpose’ requirement onto the “related to offering
services’” standard set forth in section 7(d)(i)(D) of the Executive Order would be inconsistent
with the text of the Executive Order. The Department notes, however, that pursuant to § 10.4(e),
the Executive Order minimum wage does not apply to workers who are exempt from the
minimum wage requirements of the FLSA under 29 U.S.C. 213(a) unless they are otherwise
covered by the DBA or the SCA. Anindividual employed in a bonafide executive,
administrative, or professional capacity performing on a professional services contract, for
example, isthus not entitled to the Executive Order minimum wage.

The EEAC sought examples of arrangements that would not be covered contracts
pursuant to section 7(d)(i)(D) of the Executive Order. Aswas mentioned in the NPRM,
coverage of this section only extends to contracts that are “in connection with Federal property
or lands.” 79 FR 9853. The Department does not interpret section 7(d)(i)(D)’ s reference to
“Federal property” to encompass money; as aresult, purely financial transactions with the
Federal Government, i.e., contracts that are not in connection with physical property or lands,

would not be covered by the Executive Order or thisfinal rule. Section 7(d)(i)(D) coverage
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additionally only extends to contracts “related to offering services for Federal employees, their
dependents, or the general public.” Thus, if a Federal agency contracts with a company to solely
supply materials in connection with Federal property or lands, the Department will not consider
the contract to be covered by section 7(d)(i)(D) because it is not a contract related to offering
services. Likewise, because alicense or permit to conduct a wedding on Federal property or
lands generally would not relate to offering services for Federal employees, their dependents, or
the general public, but rather would only relate to offering services to the specific individual

applicant(s), the Department would not consider such a contract covered by section 7(d)(i)(D).

Relation to the Walsh-Healey Public Contracts Act: Finally, the Department noted in the
proposed rule that contracts for the manufacturing or furnishing of materials, supplies, articles, or
equipment to the Federal Government, i.e., those subject to the Walsh-Healey Public Contracts
Act (PCA), 41 U.S.C. 6501 et seq., are not covered by Executive Order 13658 or thispart. The
Department stated that it intended to follow the SCA’sregulations at 29 CFR 4.117 in
distinguishing between work that is subject to the PCA and work that is subject to the SCA (and
therefore the Executive Order). The Department similarly proposed to follow the regul ations set
forth in the FAR at 48 CFR 22.402(b) in addressing whether the DBA (and thus the Executive
Order) applies to construction work on a PCA contract. Under that proposed approach, where a
PCA-covered contract involves a substantial and segregable amount of construction work that is
subject to the DBA, workers whose wages are governed by the DBA or FLSA are covered by the
Executive Order for the hours that they spend performing on such DBA-covered construction
work.

The EEAC and Ogletree Deakins submitted comments expressing support for the

NPRM'’s provision that the Executive Order does not apply to contracts subject to the PCA and
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recommending that the Department include some of the preamble discussion on thisissue in the
regulatory text of the final rule. The Department also received comments from NELP and the
National Center for Law and Economic Justice (NCLEJ) expressing disappointment that
Executive Order 13658 does not cover workers subject to the PCA.

The Executive Order expressly only applies to the enumerated types of service and
construction contracts under which workers' wages are governed by the FLSA, SCA, or the
DBA. The Department does not have the authority to extend coverage beyond the terms of the
Order to PCA-covered workers or contracts. Because the lack of PCA contract coverageisan
important limitation on the coverage of the Executive Order, the Department agrees with the
comments recommending that the Department include some of its preamble discussion of this
issue in the regulatory text itself. Accordingly, the Department has added aprovision at §
10.3(d) clarifying that neither the Executive Order nor this part apply to PCA contracts.

Coverage of Subcontracts

The Department also received comments from ABC, AGC, the Association/IFA, the
AOA, the Chamber/NFIB, and others requesting clarification of the Executive Order’ s coverage
of subcontracts. AGC, for example, asked whether a subcontract for the manufacturing or
furnishing of materials, supplies, articles, or equipment to the Federal Government between a
manufacturer or other supplier and a high-tier construction subcontractor for use on a DBA-
covered construction project would be covered by the Order. The Chamber/NFIB similarly
guestioned whether, for example, a soft drink supplier to afast food restaurant franchise on a
military base would be considered a covered subcontractor under the Executive Order. The
Mercatus Center at George Mason University also asserted that the Department overreached in

its proposed interpretations and that “if afederal contractor ordered materials from [a]
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construction materials retailer, it is conceivable that the rule could be applied to the retailer.”
The Mercatus Center noted that, if such an interpretation was applied, the retailer would then be
considered a subcontractor and “any supplier from whom the retailer purchased would also be
considered bound by therule.”

In response to these comments, the Department notes that the same test for determining
application of the Executive Order to prime contracts applies to the determination of whether a
subcontract is covered by the Order, with the sole distinction that the value threshold
requirements set forth in section 7(e) of the Order do not apply to subcontracts. In other words,
in order for the requirements of the Order to apply to a subcontract, the subcontract must satisfy

all of thefollowing prongs: (1) it must qualify as a contract or contract-like instrument under the

definition set forth in this part, (2) it must fall within one of the four specifically enumerated
types of contracts set forth in section 7(d) of the Order and § 10.3, and (3) the wages of workers
under the contract must be governed by the DBA, SCA, or FLSA.

Pursuant to this approach, only covered subcontracts of covered prime contracts are
subject to the requirements of the Executive Order. The Department has endeavored to clarify
this point by referring to “ covered subcontracts’ rather than “subcontracts” more generaly in the
contract clause set forth at Appendix A. Just as the Executive Order does not apply to prime
contracts that are subject to the PCA, it likewise does not apply to subcontracts for the
manufacturing or furnishing of materials, supplies, articles, or equipment. In other words, the
Executive Order does not apply to subcontracts for the manufacturing or furnishing of materials,
supplies, articles, or equipment between a manufacturer or other supplier and a covered
contractor for use on a covered Federal contract (e.g., a contract to supply napkins and utensilsto

afast food restaurant franchise on a military base is not a covered subcontract for purposes of
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this Order). The Executive Order likewise does not apply to contracts under which a contractor
orders materials from a construction materials retailer; the Mercatus Center’ s concerns about
overreaching are therefore misplaced.

Coverage of Workers

Proposed § 10.3(a)(2) implemented section 7(d)(ii) of Executive Order 13658, which
provides that the minimum wage requirements of the Order only apply to contracts covered by
section 7(d)(i) of the Order if the wages of workers under such contracts are subject to the FLSA,
SCA, or DBA. 79 FR 9853. The Executive Order thus provides that its protections only extend
to workers performing on or in connection with contracts covered by the Executive Order whose
wages are governed by the FLSA, SCA, or DBA. Id. For example, the Order does not extend to
workers whose wages are governed by the PCA. Moreover, as discussed below, the Department
proposes that, except for workers whose wages are calculated pursuant to specia certificates
issued under 29 U.S.C. 214(c) and workers who are otherwise covered by the SCA or DBA,
employees who are exempt from the minimum wage protections of the FLSA under 29 U.S.C.
213(a) are similarly not subject to the minimum wage protections of Executive Order 13658 and
this part.

In determining whether aworker’ s wages are “governed by” the FLSA for purposes of
section 7(d)(ii) of the Executive Order and this part, the Department interpreted this provision as
referring to employees who are entitled to the minimum wage under FLSA section 6(a)(1),
employees whose wages are calculated pursuant to special certificates issued under FLSA
section 14(c), and tipped employees under FL SA section 3(t) who are not otherwise covered by

the SCA or the DBA. See 29 U.S.C. 203(t), 206(a)(1), 214(c).

90



In evaluating whether aworker’s wages are “governed by” the SCA for purposes of the
Executive Order, the Department interpreted such provision as referring to service employees
who are entitled to prevailing wages under the SCA. See 29 CFR 4.150-56. The Department
noted that workers whose wages are subject to the SCA include individuals who are employed
on an SCA contract and individually registered in a bona fide apprenticeship program registered
with the Department’ s Employment and Training Administration, Office of Apprenticeship, or
with a State Apprenticeship Agency recognized by the Office of Apprenticeship.

The Department also interpreted the language in section 7(d)(ii) of Executive Order
13658 and proposed 8§ 10.3(a)(2) as extending coverage to FL SA-covered employees who
provide support on an SCA-covered contract but who are not entitled to prevailing wages under
the SCA. 41 U.S.C. 6701(3).” Inthe NPRM, the Department explained that such workers would
be covered by the plain language of section 7(d) of the Executive Order because they are
performing in connection with a contract covered by the Order and their wages are governed by
the FLSA.

In evaluating whether aworker’ s wages are “ governed by” the DBA for purposes of the
Order, the proposed rule interpreted such language as referring to laborers and mechanics who
are covered by the DBA. Thisincludes any individual who is employed on a DBA-covered

contract and individually registered in a bona fide apprenticeship program registered with the

” The Department notes that, under the SCA, “service employees’ directly engaged in providing
specific services called for by the SCA-covered contract are entitled to SCA prevailing wage
rates. Meanwhile, “service employees’ who do not perform the services required by an SCA-
covered contract but whose duties are necessary to the contract’ s performance must be paid at
least the FLSA minimum wage. See 29 CFR 4.150-.155; WHD FOH ] 14b05(c). For purposes
of clarity, the Department refers to this latter category of workers who are entitled to receive the
FLSA minimum wage as “ FL SA-covered” workers throughout this rule even though those
workers' right to the FLSA minimum wage technically derives from the SCA itself. See 41
U.S.C. 6704(a).
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Department’s Employment and Training Administration, Office of Apprenticeship, or with a
State Apprenticeship Agency recognized by the Office of Apprenticeship. The Department also
interpreted the language in section 7(d)(ii) of Executive Order 13658 and proposed § 10.3(a)(2)
as extending coverage to workers performing on or in connection with DBA-covered contracts
for construction who are not laborers or mechanics but whose wages are governed by the FLSA.
Although such workers are not covered by the DBA itself because they are not “laborers and
mechanics,” 40 U.S.C. 3142(b), such individuals are workers performing on or in connection
with a contract subject to the Executive Order whose wages are governed by the FLSA and thus
are covered by the plain language of section 7(d) of the Executive Order. 79 FR 9853. The
NPRM extended this coverage to FL SA-covered employees working on or in connection with
DBA-covered contracts regardless of whether such employees are physically present on the
DBA-covered construction worksite.

The Department noted in the NPRM that where state or local government workers are
performing on covered contracts and their wages are subject to the FLSA or the SCA, such
workers are entitled to the protections of the Executive Order and this part. The DBA does not
apply to construction performed by state or local government workers.

The Department received a number of comments regarding the coverage of workers
under the Executive Order. Some of these comments raised questions or concerns regarding the
general application of the Order to workers, while others addressed very specific coverage issues
pertinent to particular subsets of workers performing on or in connection with covered contracts.
All of these comments are addressed below.

FL SA-Covered Workers on DBA and SCA Contracts
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The Department received a number of comments regarding its proposed coverage of
FL SA-covered workers performing on or in connection with SCA- and DBA-covered contracts.
Some of the commenters, including NELP, the AFL-CIO, and the Building Trades, strongly
supported the proposed coverage of such workers. However, other commenters, such as ABC
and the National Industry Liaison Group, expressed significant concern regarding the inclusion
of such workers. ABC, for example, generally argued that coverage of FLSA workers “ creates
unnecessary confusion and imposes administrative burdens’ for SCA and DBA contractors by
creating new wage and recordkeeping obligations for workers who are not “laborers and
mechanics’ or “service employees’ and therefore are not subject to the prevailing wage laws,
and who may not even be physically present on “the site of the work.” Many of these
commenters similarly raised concerns regarding the meaning and scope of the Department’s
statement that the Executive Order minimum wage must be paid to all covered workers
“performing on or in connection with” a covered contract, which will be addressed in the section
following this discussion of FL SA-covered workers.

The Department disagrees with such comments challenging its proposed inclusion of
FL SA-covered workers performing on or in connection with SCA and DBA contracts. The
Department views the plain language of section 7 of the Executive Order as compelling such
coverage because it extends its minimum wage requirements to all SCA- and DBA-covered
contracts where “the wages of workers under such contract . . . are governed by the Fair Labor
Standards Act.” The Department thus believes that it reasonably and appropriately interpreted
both the plain language and intent of the Executive Order to cover FL SA-covered employees that
provide support on a SCA-covered contract but are not “service employees’ for purposes of the

SCA aswell as workers who provide support on DBA-covered contracts for construction who
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are not “laborers’ or “mechanics’ for purposes of the DBA but whose wages are governed by the
FLSA.

Workers “Performing On Or In Connection With” Covered Contracts

In the NPRM, the Department proposed that all covered workers engaged in working
“on or in connection with” a covered contract are entitled to the Executive Order minimum wage
for al hours spent performing on the covered contract. The Department explained that this
standard was intended to cover workers directly performing the specific services called for by the
contract’ sterms (i.e., “service employees’ on SCA contracts and “laborers and mechanics’ on
DBA contracts) as well as those workers performing other duties necessary to the performance of
the contract (i.e., FLSA-covered administrative personnel on SCA and DBA contracts).

The Department received many comments regarding the meaning and scope of its
proposed interpretation that workers performing “on or in connection with” a covered contract
are entitled to the Executive Order minimum wage for al hours worked on the covered contract.
A few commenters agreed with the Department’ s proposed interpretation. Demos, for example,
expressed support for the Department’ s proposed interpretation and urged the Department “to
adopt an expansive interpretation of the duties necessary to the performance of a contract so that
this clause does not become an unwarranted loophol e used to limit the coverage of the Executive
Order.” Some commenters, including Bond, Schoeneck, and King, PLLC, requested that the
Department clarify whether aworker who performs work on a covered contract for only part of a
workweek needs to be paid the Executive Order minimum wage for all hours worked or only for
the hours spent performing on or in connection with the covered contract.

Many other commenters, such as AGC, the PSC, the EEAC, the Association/IFA, and

FortneyScott sought clarification of the meaning and scope of the “performing on or in
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connection with” standard for worker coverage. Several commenters asked the Department to
provide more examples of FL SA-covered workers that the Department would consider to be
performing “in connection with” a covered contract or to provide alist of the types of duties that
the Department would regard as “ necessary” to contractual performance. Severa of these
commenters also requested clarification regarding whether aworker would be covered by the
Executive Order if he or she only spends an insubstantial amount of time performing on covered
contract work. The Association/IFA asked, for example, whether an FL SA-covered accounting
clerk who processes a single SCA-contract-related invoice out of 2,000 invoices processed
during her workweek would be covered by the Executive Order. AGC requested inclusion of a
provision in the Department’ s final rule whereby a worker would only be entitled to the
Executive Order minimum wage if the worker spends 20 percent or more of his or her hours
worked in a given workweek performing “in connection with” covered contracts. Commenters
raising thisissue noted that it would be difficult for contractors to record and segregate the hours
that their workers spend on covered and non-covered contracts, particularly with respect to

FL SA-covered workers performing work in connection with SCA and DBA contracts who may
not be located at the site of contractual work.

As athreshold matter, the Department notes that the Executive Order minimum wage
requirements only extend to the hours worked by covered workers performing on or in
connection with covered contracts. The NPRM explained that in situations where contractors are
not exclusively engaged in contract work covered by the Executive Order, and there are adequate
records segregating the periods in which work was performed on covered contracts subject to the
Order from periods in which other work was performed, the Executive Order minimum wage

does not apply to hours spent on work not covered by the Order. See 79 34582. Accordingly,
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the regulatory text of § 10.22(a) emphasizes that contractors must pay covered workers
performing on or in connection with a covered contract no less than the applicable Executive
Order minimum wage for hours worked on or in connection with the covered contract.

In response to the large number of comments received on the Department’ s proposed
interpretation that the Executive Order minimum wage appliesto all hoursin which a covered
worker performs “on or in connection with” a covered contract, the Department notes that this
standard was derived from the SCA’ sregulations at 29 CFR 4.150-.155, which provide that all
service employees who are engaged in working on or in connection with an SCA-covered
contract, either in performing the specific services called for by the contract’ stermsor in
performing other duties necessary to contractual performance, are covered by the SCA unlessa
specific exemption is applicable. See 29 CFR 4.150. Under the SCA, “ service employees’
directly engaged in providing specific services called for by the SCA-covered contract are
entitled to SCA prevailing wage rates. Meanwhile, employees who do not perform the services
required by an SCA-covered contract but whose duties are necessary to the contract’s
performance must be paid at least the FLSA minimum wage. See 29 CFR 4.150-.155; WHD
FOH 1 14b05(c). Thus, contrary to the assertion of the PSC and others that the Department
should “delet[ €] the undefinable phrase ‘in connection with’” and instead use the “ SCA
formulation” for worker coverage, the worker coverage standard applied in the NPRM and in
thisfinal ruleisin fact adopted from the SCA’ s regulations.

Because section 7(d) of the Executive Order expressly requires payment of the Executive
Order minimum wage to FL SA-covered workers in the performance of a SCA- or DBA-covered
contract as explained above, the Department believes that the narrow interpretation urged by

some commenters under which the Executive Order minimum wage would apply only to
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workers performing the specific duties called for by the terms of a covered contract (e.g., a
“laborer” on a DBA construction contract) would undermine the broad coverage directed by the
plain language of the Order. The Department thus concludes that the economy and efficiency
purposes of the Order are best effectuated by reaffirming its interpretation that covered workers
performing work “on or in connection with” a covered contract are entitled to the Executive
Order’ s protections. The Executive Order evinces a clear intent that its minimum wage
requirement extend to all DBA-, SCA-, and FL SA-covered workers “in the performance of” the
covered contract, not merely those workers who are performing the specific duties called for by
the contract’sterms. See 79 FR 9851. Accordingly, the Department declines to implement the
suggestion made by several commenters to narrow or limit the meaning of the “in connection
with” standard.

However, the Department recognizes the concerns expressed by many commenters that
such an interpretation could place new burdens on contractors, particularly DBA-covered
contractors that did not previously segregate hours worked by FL SA-covered workers, including
those who were not present on the site of the construction work. The responsibility to pay such
workers performing in connection with covered contracts the Executive Order minimum wage
may be regarded as particularly burdensome for SCA- and DBA-covered prime contractors
because, under this part, they may be held liable for violations committed by their
subcontractors.

The Department recognizes that it has utilized a 20 percent threshold for coverage
determinationsin avariety of SCA and DBA contexts. For example, 29 CFR 4.123(e)(2)
exempts from SCA coverage contracts for seven types of commercial services, such asfinancial

services involving the issuance and servicing of cards (including credit cards, debit cards,
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purchase cards, smart cards and similar card services), contracts with hotels for conferences,
transportation by common carriers of persons by air, real estate services, and relocation services.
Certain criteriamust be satisfied for the exemption to apply to a contract, including that each
service employee spend only “asmall portion of hisor her time” servicing the contract. 29 CFR
4.123(e)(2)(i1)(D). The exemption defines “small portion” in relative terms and as “less than 20
percent” of the employee’ s availabletime. Id. Likewise, the Department has determined that the
DBA appliesto certain categories of workers (i.e., air balance engineers, employees of traffic
service companies, material suppliers, and repair employees) only if they spend 20 percent or
more of their hours worked in aworkweek performing laborer or mechanic duties on the covered
site. See WHD FOH 11 15€06, 15e10(b), 15e16(c), and 15€19.

The Department has thoroughly reviewed and considered the numerous comments
received regarding the Department’ s proposed interpretation that the Executive Order appliesto
al covered workers performing on or in connection with covered contracts. Based on its careful
review and in light of the administrative practice under the SCA and the DBA of applying a 20
percent threshold to certain coverage determinations, the Department has decided in this final
rule to create an exclusion whereby any covered worker performing only “in connection with”
covered contracts for less than 20 percent of his or her hours worked in a given workweek will
not be entitled to the Executive Order minimum wage for any hours worked. The Department
expects that this exclusion will significantly mitigate the recordkeeping concerns identified by
commenters without substantially affecting the Executive Order’s economy and efficiency
interests. The Department similarly does not believe that this exclusion undermines the Order’s
intent that the minimum wage protections extend broadly to protect FLSA-, SCA-, and DBA-

covered workers directly performing the specific services (or construction) called for by the
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contract’ s terms as well as those workers performing other duties necessary to the performance
of the contract. A detailed discussion of this new exclusion (which will be referred to asthe “20
percent of hours worked exclusion”) is set forth below, and the new exclusion itself appearsin
the regulatory text at 8§ 10.4(f).

This new exclusion does not apply to any worker “performing on” a covered contract
whose wages are governed by the FLSA, SCA, or DBA. Such workerswill be entitled to the
Executive Order minimum wage for all hours worked performing on or in connection with
covered contracts. This approach is consistent with the interpretation proposed in the NPRM.
However, for aworker solely “performing in connection with” a covered contract, the Executive
Order minimum wage requirements will only apply if that worker spends 20 percent or more of
his or her hours worked in a given workweek performing in connection with covered contracts.
Thus, in order to apply this exclusion correctly, contractors must accurately distinguish between
workers performing “on” a covered contract and those workers performing “in connection with”
a covered contract based on the guidance provided in this section. The 20 percent of hours
worked exclusion does not apply to any worker who spends any hours performing “on” a
covered contract; rather, it applies only to workers “ performing in connection with” a covered
contract who do not spend any hours worked “ performing on” the contract.

For purposes of administering the 20 percent of hours worked exclusion under the
Executive Order, the Department views workers performing “on” a covered contract as those
workers directly performing the specific services called for by the contract. Whether aworker is
performing “on” a covered contract will be determined in part by the scope of work or asimilar
statement set forth in the covered contract that identifies the work (e.q., the services or

construction) to be performed under the contract. Specifically, consistent with the SCA, see,
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e.d., 29 CFR 4.153, aworker will be considered to be performing “on” a covered contract if he
or sheisdirectly engaged in the performance of specified contract services or construction. All
laborers and mechanics engaged in the construction of a public building or public work on the
site of the work thus will be regarded as performing “on” a DBA-covered contract. All service
employees performing the specific services called for by an SCA-covered contract will also be
regarded as performing “on” acontract covered by the Executive Order. In other words, any
worker who is entitled to be paid DBA or SCA prevailing wages is entitled to receive the
Executive Order minimum wage for all hours worked on covered contracts, regardless of
whether such covered work constitutes less than 20 percent of his or her overall hours worked in
a particular workweek. For purposes of concessions contracts and contracts in connection with
Federal property and related to offering services that are not covered by the SCA, the
Department will regard any employee performing the specific services called for by the contract
as performing “on” the covered contract in the same manner described above. Such workers will
therefore be entitled to receive the Executive Order minimum wage for all hours worked on
covered contracts, even if such time represents less than 20 percent of his or her overall work
hoursin a particular workweek.

However, for purposes of the Executive Order, the Department will view any worker who
performs solely “in connection with” covered contracts for less than 20 percent of his or her
hours worked in a given workweek to be excluded from the Order and this part. In other words,
such workers will not be entitled to be paid the Executive Order minimum wage for any hours
that they spend performing in connection with a covered contract if such time represents less
than 20 percent of their hours worked in a given workweek. For purposes of this exclusion, the

Department regards aworker performing “in connection with” a covered contract as any worker
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who is performing work activities that are necessary to the performance of a covered contract but
who are not directly engaged in performing the specific services called for by the contract itself.

Therefore, the 20 percent of hours worked exclusion may apply to any FL SA-covered
employees who are not directly engaged in performing the specific construction identified in a
DBA contract (i.e., they are not DBA-covered laborers or mechanics) but whose services are
necessary to the performance of the DBA contract. In other words, workers who may fall within
the scope of this exclusion are FL SA-covered workers who do not perform the construction
identified in the DBA contract either due to the nature of their non-physical duties and/or
because they are not present on the site of the work, but whose duties would be regarded as
essential for the performance of the contract.

In the context of DBA-covered contracts, workers who may qualify for thisexclusion if
they spend less than 20 percent of their hours worked performing in connection with covered
contracts could include an FL SA-covered security guard patrolling or monitoring a construction
worksite where DBA-covered work is being performed or an FL SA-covered clerk who processes
the payroll for DBA contracts (either on or off the site of the work). However, if the security
guard or clerk in these examples also performed the duties of a DBA-covered laborer or
mechanic (for example, by painting or moving construction materials), the 20 percent of hours
worked exclusion would not apply to any hours worked on or in connection with the contract
because that worker performed “on” the covered contract at some point in the workweek.

The Department al so reaffirms that the protections of the Order do not extend at all to
workers who are not engaged in working on or in connection with a covered contract. For
example, an FLSA-covered technician who is hired to repair aDBA contractor’ s electronic time

system or an FL SA-covered janitor who is hired to clean the bathrooms at the DBA contractor’s

101



company headquarters are not covered by the Order because they are not performing the specific
duties called for by the contract or other services or work necessary to the performance of the
contract.

In the context of SCA-covered contracts, the 20 percent of hours worked exclusion may
apply to any FL SA-covered employees performing in connection with an SCA contract who are
not directly engaged in performing the specific services identified in the contract (i.e., they are
not “service employees’ entitled to SCA prevailing wages) but whose services are necessary to
the performance of the SCA contract. Any workers performing work in connection with an SCA
contract who are not entitled to SCA prevailing wages but are entitled to at least the FLSA
minimum wage pursuant to 41 U.S.C. 6704(a) would fall within the scope of this exclusion.

Examples of workersin the SCA context who may qualify for this exclusion if they
perform in connection with covered contracts for less than 20 percent of their hours worked in a
given workweek include an accounting clerk who processes afew invoices for SCA contracts out
of thousands of other invoices for non-covered contracts during the workweek or an FL SA-
covered human resources employee who assists for short periods of timein the hiring of the
workers performing on the SCA-covered contract in addition to the hiring of workers on other
non-covered projects. Neither the Executive Order nor the exclusion would apply, however, to
an FLSA-covered landscaper at the home office of an SCA contractor because that worker is not
performing the specific duties called for by the SCA contract or other services or work necessary
to the performance of the contract.

With respect to concessions contracts and contracts in connection with Federal property
or lands and related to offering services, the 20 percent of hours worked exclusion may apply to

any FL SA-covered employees performing in connection with such contracts who are not at any
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time directly engaged in performing the specific services identified in the contract but whose
services or work duties are necessary to the performance of the covered contract. One example
of aworker who may qualify for this exclusion if he or she performed in connection with
covered contracts for less than 20 percent of his or her hoursin a given workweek includes an
FL SA-covered clerk who handles the payroll for achild care center that |eases space in a Federal
agency building as well as the center’ s other locations that are not covered by the Executive
Order. Another such example of aworker who may qualify for thisexclusion if he or she
performed in connection with covered contracts for less than 20 percent of his or her hours
worked in a given workweek would be a job coach whose wages are governed by the FLSA who
assists FL SA section 14(c) workers in performing work at a fast food franchise located on a
military base as well as that franchisee' s other restaurant locations off the base. Neither the
Executive Order nor the exclusion would apply, however, to an FL SA-covered employee hired
by a covered concessionaire to redesign the storefront sign for a snack shop in anational park
unless the redesign of the sign was called for by the SCA contract itself or otherwise necessary to
the performance of the contract.

As explained above, pursuant to this exclusion, if a covered worker performs“in
connection with” contracts covered by the Executive Order as well as on other work that is not
within the scope of the Order during a particular workweek, the worker will not be entitled to the
Executive Order minimum wage for any hours worked if the number of his or her work hours
spent performing in connection with the covered contract is less than 20 percent of that worker’s
total hours worked in that workweek. Importantly, however, thisruleisonly applicableif the
contractor has correctly determined the hours worked and if it appears from the contractor’s

properly kept records or other affirmative proof that the contractor appropriately segregated the
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hours worked in connection with the covered contract from other work not subject to the
Executive Order for that worker. See, e.q., 29 CFR 4.169, 4.179. Asdiscussed in greater detall
in the preamble pertaining to rate of pay and recordkeeping requirementsin 88 10.22 and 10.26,
if acovered contractor during any workweek is not exclusively engaged in performing covered
contracts, or if while so engaged it has workers who spend a portion but not all of their hours
worked in the workweek in performing work on or in connection with such contracts, it is
necessary for the contractor to identify accurately in its records, or by other means, those periods
in each such workweek when the contractor and each such worker performed work on or in
connection with such contracts. See 29 CFR 4.179.

In the absence of records adequately segregating non-covered work from the work
performed on or in connection with a covered contract, all workers working in the establishment
or department where such covered work is performed will be presumed to have worked on or in
connection with the contract during the period of its performance, unless affirmative proof
establishing the contrary is presented. Similarly, in the absence of such records, aworker
performing any work on or in connection with the contract in aworkweek shall be presumed to
have continued to perform such work throughout the workweek, unless affirmative proof
establishing the contrary is presented. 1d.

The quantum of affirmative proof necessary to adequately segregate non-covered work
from the work performed on or in connection with a covered contract — or to establish, for
example, that all of aworker’stime associated with a contract was spent performing “in
connection with” rather than “on” the contract — will vary with the circumstances. For example,
it may require considerably less affirmative proof to satisfy the 20 percent of hours worked

exclusion with respect to an FL SA-covered accounting clerk who only occasionally processes an
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SCA-contract-related invoice than would be necessary to establish the 20 percent of hours
worked exclusion with respect to a security guard who works on a DBA-covered site at least
several hours each week.

Finally, the Department notes that in calculating hours worked by a particular worker in
connection with covered contracts for purposes of determining whether this exclusion may
apply, contractors must determine the aggregate amount of hours worked on or in connection
with covered contracts in a given workweek by that worker. For example, if an FLSA-covered
administrative assistant works 40 hours per week and spends two hours each week handling
payroll for each of four separate SCA contracts, the eight hours that the worker spends
performing in connection with the four covered contracts must be aggregated for that workweek
in order to determine whether the 20 percent of hours worked exclusion applies; in this case, the
worker would be entitled to the Executive Order minimum wage for al eight hours worked in
connection with the SCA contracts because such work constitutes 20 percent of her total hours
worked for that workweek.

FL SA Section 14(c) Workers

The Department received numerous comments pertaining to the coverage of workers with
disabilities whose wage rates are cal culated pursuant to special certificates issued under section
14(c) of the FLSA. Executive Order 13658 expressly provides that its minimum wage
protections extend to such workers. See 79 FR 9851. Many of the comments received by the
Department, such as those submitted by the National Down Syndrome Congress, the American
Association of People with Disabilities, the National Industries for the Blind, the National
Federation of the Blind, and the State of Alaska's Governor’s Council on Disabilities and Special

Education, generally supported the inclusion of FLSA section 14(c) workersin the scope of the
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Order’s coverage. A few commenters, including MVW Services, opposed the payment of the
Executive Order minimum wage to workers paid pursuant to 14(c) certificates and requested that
the Department exempt such workers from coverage of the Order. Comments questioning the
coverage of such workers are not within the purview of this rulemaking action because the
Executive Order explicitly provided that FL SA section 14(c) workers performing on or in
connection with covered contracts are entitled to its protections. See 79 FR 9851.

The Department received many comments, including those submitted by the National
Down Syndrome Congress, the Association for People Supporting EmploymentFirst (APSE), the
Autism Society of America, and the World Institute on Disability, requesting that it include
additional language in the contract clause set forth in Appendix A explicitly stating that workers
with disabilities whose wages are cal culated pursuant to special certificates issued under section
14(c) of the FLSA must be paid at least the Executive Order minimum wage (or the applicable
commensurate wage rate under the certificate, if such rate is higher than the Executive Order
minimum wage) for hours spent performing on or in connection with covered contracts. The
Department agrees with this proposed addition to the contract clause because it helpsto clarify
the scope of the Executive Order’ s coverage and has thus made this change to the contract clause
in Appendix A.

The National Association of Councils on Developmental Disabilities also suggested
that the Department create a specific section of the final rule that would address al of the
relevant issues regarding the coverage of FLSA section 14(c) workers. This commenter also
recommended that the Department clarify that all of the contractor requirements set forth in the
final rule apply with equal force to Federal contractors employing workers performing on or in

connection with covered contracts pursuant to FLSA section 14(c) certificates. As noted, the
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Department has adopted this commenter’ s suggestion by creating a separate section of the
preamble in the final rule addressing specific issues that were raised in comments regarding the
coverage of FLSA section 14(c) workers. However, because the Department has expressly
included FLSA section 14(c) workers within its definition of the term worker and has
specifically revised the contract clause to expressly state that such workers are entitled to the
Executive Order minimum wage, the Department does not believe that it is necessary to create a
specific subsection of the regulatory text devoted to FL SA section 14(c) workers or the
contractors that employ them. All workers performing on or in connection with covered
contracts whose wages are governed by FL SA section 14(c), regardless of whether they are
considered to be “employees,” “clients,” or “consumers,” are covered by the Executive Order
(unless the 20 percent of hours worked exclusion applies). Moreover, al of the Federal
contractor requirements set forth in thisfinal rule apply with equal force to contractors
employing FL SA section 14(c) workers performing on or in connection with covered contracts.
Some commenters, such as SourceAmerica, stated that they supported the payment of the
Executive Order minimum wage to FL SA section 14(c) workers performing on covered contracts
but also expressed concerns that such inclusion could potentially lead to aloss of employment or
public benefits for those workers. A few of these commenters, like Goodwill Industries
International, Inc., ACCSES, PRIDE Industries, and SourceAmerica, suggested that, in order to
mitigate these potential problems, the Department should direct Federal agencies to subsidize the
wage differential between the Executive Order minimum wage rate and the wage rate currently
paid under the workers' FLSA section 14(c) certificate and/or direct Federal agenciesto increase
the funding of government contracts covered by the Order to allow disability service providers

and other employersto pay the wage differential. Other commenters, such as Easter Seals, The
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Arc, and Goodwill Industries International, Inc., suggested that the Department implement a
variety of other initiatives to mitigate potential problems, such as ensuring that al Federal
contracts are designed to promote the hiring and retention of individuals with significant
disabilities; annually tracking and monitoring the number of individuals with significant
disabilities that may be displaced or shifted to non-Federal contract work after implementation of
the Executive Order minimum wage; or dedicating funds for on-the-job coaches,
accommodations, and training to help promote the retention of workers with disabilities
performing on Federal contracts.

The Department appreciates the concerns raised by these commenters regarding the
potential loss of employment or reduction in public benefits that could result by requiring that
the Executive Order minimum wage be paid to FL SA section 14(c) workers performing on or in
connection with covered contracts, particularly with respect to workers with severe disabilities.
The Department believes that many of these potential adverse employment effects will be
mitigated by the economy and efficiency benefits that contractors will experience by paying their
workforce, including workers with disabilities, the Executive Order minimum wage. The
concerns raised by afew commenters that some workers with disabilities will lose their public
benefits because, as aresult of the Executive Order, they will now earn more than the statutory
amount allowed (e.q., their earnings will exceed the Substantial Gainful Activity limit for
purposes of Social Security benefits) reflects a recognition that many workers will not
experience aloss of employment or reduction in their work hours. The Department recognizes
the concerns raised by commenters regarding a potential 1oss of public benefits that could result

from application of the Executive Order minimum wage to workers receiving disability benefits,
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but lacks the regulatory authority to ater the criteria used by other Federal, State, and local
agenciesin determining eligibility for public benefits.

With respect to other commenters suggestions that the Department could mitigate all of
these potential adverse effects by engaging in avariety of different measures (e.g., ordering
contracting agencies to pay the resulting wage differential; ensuring that all Federal contracts are
designed to promote the hiring and retention of individuals with significant disabilities; annually
tracking and monitoring the number of individuals with disabilities that may be displaced or
shifted to non-Federal contract work after implementation of the Executive Order; or dedicating
funds for on-the-job coaches, accommodations, and training), the Department has carefully
considered all of these suggestions but ultimately concludes that they are beyond the scope of the
Department’ s rulemaking authority to implement the Executive Order.

Apprentices, Students, Interns, and Seasonal Workers

Several commenters, including AGC, Advocacy, the Chamber/NFIB, and ABC,
expressed confusion regarding whether the Executive Order minimum wage requirements apply
to apprentices. Severa of these commenters opposed the payment of the Executive Order
minimum wage to apprentices. The Chamber/NFIB, for example, argued that apprentices should
not be covered because it would be “inconsistent with the way apprentices have been treated and
will reduce or eliminate the financial advantage of using them, thus damaging their ability to get
the necessary experience to complete their training.”

The Department’ s proposed rule explained that individuals who are employed on an
SCA- or DBA-covered contract and individually registered in a bonafide apprenticeship
program registered with the Department’ s Employment and Training Administration, Office of

Apprenticeship, or with a State Apprenticeship Agency recognized by the Office of
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Apprenticeship, are entitled to the Executive Order minimum wage for the hours they spend
working on covered contracts. See 79 FR 34577. The NPRM further explained, however, that
apprentices whose wages are calculated pursuant to special certificates issued under section 14(a)
of the FLSA are not entitled to the Executive Order minimum wage. See 79 FR 34579.

After careful review of the comments received, the Department has decided to adopt its
proposed interpretation that DBA- and SCA-covered apprentices are subject to the Executive
Order but that workers whose wages are governed by special subminimum wage certificates
under FLSA sections 14(a) and (b) are excluded from the Order. With respect to afew
commenters confusion regarding the coverage of apprentices, the Department notes that the vast
majority of apprentices employed by contractors on covered contracts will be individuals who
are registered in a bona fide apprenticeship program registered with the Department’ s
Employment and Training Administration, Office of Apprenticeship, or with a State
Apprenticeship Agency recognized by the Office of Apprenticeship. Such apprentices are
entitled to receive the full Executive Order minimum wage for al hours worked. The Executive
Order directs that the minimum wage applies to workers performing on or in connection with a
covered contract whose wages are governed by the DBA and the SCA. Moreover, the
Department believes that the Federal Government’ s interests in economy and efficiency are best
promoted by extending coverage of the Order to apprentices covered by the DBA and the SCA.

However, the Department interprets the plain language of the Executive Order as
excluding workers whose wages are governed by FL SA sections 14(a) and (b) subminimum
wage certificates (i.e., FL SA-covered apprentices, learners, messengers, and full-time students).
The Order expressly states that the minimum wage must “be paid to workers, including workers

whose wages are calculated pursuant to special certificates issued under 29 U.S.C. 214(c).” 79
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FR 9851. The Department believes that the explicit inclusion of FLSA section 14(c) workers
reflects an intent to omit from coverage workers whose wages are calculated pursuant to special
certificatesissued under FLSA sections 14(a) and (b). Accordingly, the Department has adopted
this proposed exclusion in the final rule.

With respect to other comments received regarding particular categories of workers,
Advocacy commented that its membersin the recreation and hospitality industry need
clarification as to whether seasonal workers and students are covered by the Executive Order and
thispart. It also stated that the Alliance for International Educational and Cultural Exchange
seeks clarification as to whether the Executive Order minimum wage applies to exchange
students performing seasonal work in camps and restaurants located in National Parks.
Advocacy further noted that a small camp would like for the Department to clarify whether this
rule applies to their summer employees who are college graduates and graduate students that
provide educational programming for a set summer rate, particularly in light of the adverse
economic effects that the camp anticipates if thisrule appliesto it. EAP Lifestyle Management,
LLC similarly requested clarification as to whether the Executive Order applies to students and
interns.

The Department’ s proposed rule did not contain ageneral exclusion for seasonal workers
or students. However, except with respect to workers who are otherwise covered by the SCA or
the DBA, the proposed rule stated that this part does not apply to employees who are not entitled
to the minimum wage set forth at 29 U.S.C. 206(a)(1) of the FLSA pursuant to 29 U.S.C. 213(a)
and 214(a)-(b). Pursuant to this exclusion, the Executive Order does not apply to full-time
students whose wages are cal culated pursuant to special certificates issued under section 14(b) of

the FLSA, unless they are otherwise covered by the DBA or SCA. The exclusion would also
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apply to employees employed by certain seasonal and recreational establishments pursuant to 29
U.S.C. 213(8)(3).

Because the Department does not know the specific details regarding the types of
seasonal workers and students employed by the small businesses mentioned in the above
comments, the Department cannot opine on whether such workers are covered. Such
commenters are encouraged to contact the Wage and Hour Division as necessary for compliance
assistance in determining their rights and obligations under the Executive Order. Insofar as these
commenters are generally requesting that the Department exclude such workers because of the
alleged financial hardships that will result, the Department disagrees with these assertions and
finds that they are insufficiently persuasive or unique to warrant creation of a broad exclusion for
all seasonal workers or students. Notably, such assertions fail to account for the economy and
efficiency benefits that the Department anticipates contractors will realize by paying their
workers, including students and seasonal workers, the Executive Order minimum wage rate.

Scope of Department’ s Rulemaking Authority Regarding Worker Coverage

The ABC commented on the Department’ s proposed interpretation of workers covered by
the Executive Order, stating that in order to “avoid . . . unnecessary confusion” and to “preserve
comity with both the governing statutes and the Department’s own DBA and SCA rules,” the
Department should preserve al current DBA and SCA wage determinations and limit coverage
of this part solely to employees who are not performing work covered by the DBA or the SCA.
ABC asserted that section 4 of the Order instructs the Department to incorporate existing
definitions, procedures, and processes under the DBA, the SCA, and the FLSA and thus
“confer[s] upon the Department all the discretion necessary to decline to enforce the Executive

Order in amanner that isinconsistent with Congressional authority (i.e., by declining to set a
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new minimum wage for any employee covered by the DBA, SCA or FLSA that differs from the
Congressionally mandated minimum wages under the foregoing statutes).”

The Department strongly disagrees with ABC’s comment on the scope of its rulemaking
authority and, in any event, declines to implement the truly sweeping limitation on worker
coverage suggested by ABC. Section 4(a) of the Executive Order must be read in harmony with
the entire Order, particularly with sections 1 and 7. When read as a whole, the Executive Order
clearly does not confer authority on the Department to essentially nullify the policy, premise, and
basic coverage protections of the Order, as suggested by ABC, by declining to extend the
Executive Order minimum wage to any worker covered by the FLSA, SCA, or DBA that differs
from the applicable minimum wages established under those statutes. As ABC recognizes, the
FLSA, SCA and DBA set “minimum” wages, and thusit is not inconsistent with these wage
floors to establish a higher minimum wage rate. Moreover, ABC's proposal isinconsistent with
nearly every other comment received on worker coverage under the Executive Order. The
Department thus reaffirms its conclusion that the Executive Order minimum wage must be paid
to all workers performing on or in connection with covered contracts whose wages are governed
by the FLSA, the SCA, or the DBA, unless specifically exempted; as explained in the Executive
Order and throughout this part, the Federal Government’ s interests in economy and efficiency
are best promoted through the broad inclusion of all such workers.

Geographic Scope

Finally, proposed § 10.3(c) provided that the Executive Order and this part only apply to
contracts with the Federal Government requiring performance in whole or in part within the
United States. Thisinterpretation was similarly reflected in the Department’ s proposed

definition of the term United States, which provided that when used in a geographic sense, the
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United States means the 50 States and the District of Columbia. Under this approach, the
minimum wage requirements of the Executive Order and this part would not apply to contracts
with the Federal Government to be performed in their entirety outside the geographical limits of
the United States as thus defined. However, if a contract with the Federal Government isto be
performed in part within and in part outside these geographical limits and is otherwise covered
by the Executive Order and this part, the minimum wage requirements of the Order and this part
would apply with respect to that part of the contract that is performed within these geographical
limits. This proposed approach was consistent with the SCA’s regulations. See 29 CFR
4.112(b).

The PSC commented that it supports proposed § 10.3(c), but noted that the preamble
discussion of the geographic scope of the rule was more clear than the regulatory text itself.
Specifically, the PSC stated that the regulatory text should reflect the preamble’ s discussion that,
if acontract with the Federal Government is to be performed in part within and in part outside
the United States and is otherwise covered by the Executive Order and this part, the minimum
wage requirements apply only with respect to that portion of the contract that is performed
within the United States. The Department agrees with this proposed change because it improves
clarity of the regulatory text and will assist the regulated community in obtaining and
maintaining compliance with the final rule. Accordingly, the Department has amended § 10.3(c)
to reflect this change.

Section 10.4 Exclusions

Proposed § 10.4 addressed and implemented the exclusionary provisions expressly set
forth in section 7(f) of Executive Order 13658 and provided other limited exclusions to coverage

as authorized by section 4(a) of the Executive Order. See 79 FR 9852-53. Specifically,
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proposed 88 10.4(a)-(d) set forth the limited categories of contractual arrangements for services
or construction that are excluded from the minimum wage requirements of the Executive Order
and this part, while proposed § 10.4(e) established narrow categories of workersthat are
excluded from coverage of the Order and this part. Each of these proposed exclusionsis
discussed below.

Proposed § 10.4(a) implemented section 7(f) of Executive Order 13658, which states that
the Order does not apply to “grants.” 79 FR 9853. The Department interpreted this provision to
mean that the minimum wage requirements of the Executive Order and this part do not apply to
grants, asthat term is used in the Federal Grant and Cooperative Agreement Act, 31 U.S.C. 6301
et seq. That statute defines a“grant agreement” as “the legal instrument reflecting a relationship
between the United States Government and a State, alocal government, or other recipient when--
(1) the principal purpose of the relationship isto transfer athing of value to the State or local
government or other recipient to carry out a public purpose of support or stimulation authorized
by alaw of the United States instead of acquiring (by purchase, lease, or barter) property or
services for the direct benefit or use of the United States Government; and (2) substantial
involvement is not expected between the executive agency and the State, local government, or
other recipient when carrying out the activity contemplated in the agreement.” 31 U.S.C. 6304.
Section 2.101 of the FAR similarly excludes “grants,” as defined in the Federal Grant and
Cooperative Agreement Act, from its coverage of contracts. 48 CFR 2.101. Severa appellate
courts have similarly adopted this construction of “grants’ in defining the term for purposes of

other Federal statutory schemes. See, e.q., Chem. Service, Inc. v. Environmental Monitoring

Systems Laboratory, 12 F.3d 1256, 1258 (3rd Cir. 1993) (applying same definition of “grants’

for purposes of 15 U.S.C. 37104a); East Arkansas Legal Servicesv. Legal Services Corp., 742
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F.2d 1472, 1478 (D.C. Cir. 1984) (applying same definition of “grants’ in interpreting 42 U.S.C.
2996a). If acontract or contract-like instrument qualifies as a grant within the meaning of the
Federal Grant and Cooperative Agreement Act, it would thereby be excluded from coverage of
Executive Order 13658 and this part pursuant to the proposed rule. The Department did not
receive any comments on this provision and thus implements it as proposed.

Proposed § 10.4(b) implemented the other exclusion set forth in section 7(f) of Executive
Order 13658, which states that the Order does not apply to “contracts and agreements with and
grants to Indian Tribes under the Indian Self-Determination and Education Assistance Act
(Public Law 93-638), asamended.” 79 FR 9853. The Department did not receive any
comments on this provision; accordingly, it is adopted as set forth in the NPRM.

The remaining exclusionary provisions of the proposed rule were derived from the
authority granted to the Secretary pursuant to section 4(a) of the Executive Order to “provid[€]
exclusions from the requirements set forth in this order where appropriate” in implementing
regulations. 79 FR 9852. In issuing such regulations, the Executive Order instructs the
Secretary to “incorporate existing definitions” under the FLSA, SCA, and DBA “to the extent
practicable.” 1d. Accordingly, the proposed exclusions discussed below incorporated existing
applicable statutory and regulatory exclusions and exemptions set forth in the FLSA, SCA, and
DBA.

As discussed in the coverage section above, the Department proposed to interpret section
7(d)(i)(A) of the Executive Order, which states that the Order applies to “ procurement contract[s]
for ... construction,” 79 FR 9853, as referring to any contract covered by the DBA, as amended,
and itsimplementing regulations. See proposed § 10.3(a)(1)(i). In order to provide further

definitional clarity to the regulated community for purposes of proposed § 10.3(a)(1)(i), the
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Department thus established in proposed 8§ 10.4(c) that any procurement contracts for
construction that are not subject to the DBA are similarly excluded from coverage of the
Executive Order and this part. To assist all interested parties in understanding their rights and
obligations under Executive Order 13658, the Department proposed to make coverage of
construction contracts under the Executive Order and this part consistent with coverage under the
DBA to the greatest extent possible. No comments were submitted on proposed 8§ 10.4(c) and it
is thus adopted as proposed.

Similarly, the Department proposed to implement the coverage provisions set forth in
sections 7(d)(i)(A) and (B) of the Executive Order, which state that the Order applies
respectively to a“procurement contract for services’ and a“contract or contract-like instrument
for services covered by the Service Contract Act,” 79 FR 9853, by providing that the
requirements of the Order apply to all service contracts covered by the SCA. See proposed
810.3(a)(1)(ii). Proposed § 10.4(d) provided additional clarification by incorporating, where
appropriate, the SCA’s exclusion of certain service contracts into the exclusionary provisions of
the Executive Order. This proposed provision excluded from coverage of the Executive Order
and this part any contracts for services, except for those expressly covered by proposed
8 10.3(a)(1)(ii)-(iv), that are exempted from coverage under the SCA. The SCA specifically
exempts from coverage seven types of contracts (or work) that might otherwise be subject to its
requirements. See 41 U.S.C. 6702(b). Pursuant to this statutory provision, the SCA expressly
does not apply to (1) a contract of the Federal Government or the District of Columbiafor the
construction, alteration, or repair, including painting and decorating, of public buildings or public
works; (2) any work required to be done in accordance with chapter 65 of title 41; (3) a contract

for the carriage of freight or personnel by vessdl, airplane, bus, truck, express, railway line or oil

117



or gas pipeline where published tariff rates are in effect; (4) a contract for the furnishing of
services by radio, telephone, telegraph, or cable companies, subject to the Communications Act
of 1934, 47 U.S.C. 151 et seq.; (5) a contract for public utility services, including electric light
and power, water, steam, and gas; (6) an employment contract providing for direct servicesto a
Federal agency by an individual; or (7) a contract with the United States Postal Service, the
principal purpose of which isthe operation of postal contract stations. 1d.; see 29 CFR 4.115-
4.122; WHD FOH 1] 14c00.

The SCA also authorizes the Secretary to “provide reasonable limitations’” and to
“prescribe regulations allowing reasonabl e variation, tolerances, and exemptions with respect to
this chapter . . . but only in special circumstances where the Secretary determines that the
limitation, variation, tolerance, or exemption is necessary and proper in the public interest or to
avoid the serious impairment of Federal Government business, and is in accord with the remedial
purpose of this chapter to protect prevailing labor standards.” 41 U.S.C. 6707(b); see 29 CFR
4.123. Pursuant to this authority, the Secretary has exempted a specific list of contracts from
SCA coverage to the extent regulatory criteriafor exclusion from coverage are satisfied as
provided at 29 CFR 4.123(d) and (€). To assist al interested parties in understanding their rights
and obligations under Executive Order 13658, the Department proposed to make coverage of
service contracts under the Executive Order and this part consistent with coverage under the
SCA to the greatest extent possible.

Therefore, the Department provided in proposed 8§ 10.4(d) that contracts for services that
are exempt from SCA coverage pursuant to its statutory language or implementing regulations
are not subject to this part unless expressly included by proposed 8§ 10.3(a)(1)(ii)-(iv). For

example, the SCA exempts contracts for public utility services, including electric light and
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power, water, steam, and gas, from its coverage. See 41 U.S.C. 6702(b)(5); 29 CFR 4.120. Such
contracts would also be excluded from coverage of the Executive Order and this part under the
proposed rule. Similarly, certain contracts principally for the maintenance, calibration, or repair
of automated data processing equipment and office information/word processing systems are
exempted from SCA coverage pursuant to the SCA’ s implementing regulations at 29 CFR
4.123(e)(1)(i)(A); such contracts would thus not be covered by the Executive Order or the
proposed rule. However, certain types of concessions contracts are excluded from SCA
coverage pursuant to 29 CFR 4.133(b) but are explicitly covered by the Executive Order and this
part under proposed 8§ 10.3(a)(1)(iii). 79 FR 9853. Moreover, to the extent that a contract is
excluded from SCA coverage but subject to the DBA (e.g., a contract with the Federal
Government for the construction, alteration, or repair, including painting and decorating, of
public buildings or public works that would be excluded from the SCA under 41 U.S.C.
6702(b)(1)), such a contract would be covered by the Executive Order and this part as a
“procurement contract for . . . construction.” 79 FR 9853; proposed 8§ 10.3(a)(2)(i).

The Department received afew comments on its proposed exclusion set forth at
8 10.4(d). The Association/IFA criticized the language in proposed § 10.4(d) as “circular and
unnecessarily confusing.” It argued that, by referencing § 10.3(a)(1)(ii), the Department’s
description of the exclusion in this provision actually reads:. “ Service contracts, except for those
[contracts for services covered by the SCA], that are exempt from coverage of the Service
Contract Act pursuant to its statutory language or implementing regulations are not subject to
thispart.” The Association/IFA stated that this circular construction cannot be what was
intended by the Department because, as drafted, it appears to state that all covered service

contracts are excluded from the use of exemptions and thus that there are no exemptions. The
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Association/IFA thus suggested that the Department rewrite proposed 8§ 10.4(d) to clarify that,
with the exception of concessions contracts, all of the SCA’s exemptions are applicable to the
Executive Order. It also requested that the Department include within the regul atory text a
specific citation to those exemptions. Ogletree Deakins also requested that the Department insert
specific citations to the SCA’ s statutory and regulatory exemptionsin the regulatory text of the
final rule.

The Department agrees with the Association/IFA’s comment regarding the need for
clarification of the scope of § 10.4(d) and clarifiesthat all of the SCA’s exemptions are
applicable to the Executive Order, unless such SCA-exempted contracts are otherwise covered
by the Executive Order and thisfinal rule (e.g., they qualify as concessions contracts or contracts
in connection with Federal land and related to offering services). Accordingly, the Department
has modified the regulatory text of 8 10.4(d) by deleting the reference to 8 10.3(a)(1)(ii). The
Department also agrees with the suggestion made by the Association/IFA and Ogletree Deakins
and has added specific citations to the SCA exemptions to the regulatory text to better assist the
regulated community in understanding its obligations and rights under the Executive Order. The
Department notes that subregulatory and other coverage determinations made by the Department
for purposes of the SCA will also govern whether a contract is covered by the SCA for purposes
of the Executive Order.

The Department proposed to provide in 8§ 10.4(e) that, except for workers whose wages
are calculated pursuant to special certificates issued under 29 U.S.C. 214(c) and workers who are
otherwise covered by the SCA or DBA, employees who are exempt from the minimum wage
protections of the FLSA under 29 U.S.C. 213(@) are similarly not subject to the minimum wage

protections of Executive Order 13658 and this part. Proposed 88 10.4(e)(1)-(3), which are
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discussed briefly below, highlighted some of the narrow categories of employees that are not
entitled to the minimum wage protections of the Order and this part pursuant to this exclusion.

Proposed 88 10.4(e)(1) and (2) specifically excluded from the requirements of Executive
Order 13658 and this part workers whose wages are cal culated pursuant to specia certificates
issued under 29 U.S.C. 214(a) and (b). Specifically, proposed § 10.4(e)(1) excluded from
coverage learners, apprentices, or messengers employed under special certificates pursuant to 29
U.S.C. 214(a). Id.; see 29 CFR part 520. Proposed 8§ 10.4(e)(2) also excluded from coverage
full-time students employed under special certificates issued under 29 U.S.C. 214(b). 1d.; see 29
CFR part 519. Proposed § 10.4(e)(3) provided that the Executive Order and this part do not
apply to individuals employed in a bonafide executive, administrative, or professional capacity,
as those terms are defined and delimited in 29 CFR part 541. This proposed exclusion was
consistent with the FLSA, SCA, and DBA and their implementing regulations. See, e.q., 29
U.S.C. 213(a)(2) (FLSA); 41 U.S.C. 6701(3)(C) (SCA); 29 CFR 5.2(m) (DBA).

Because the Department did not receive any comments regquesting revisions to proposed §
10.4(e), the Department adopts the provision as proposed.

For reasons discussed earlier, 8 10.4 now includes an explicit exclusion for FL SA-
covered workers performing “in connection with” covered contracts for less than 20 percent of
their hours worked in a given workweek. Thisnew exclusion at § 10.4(f) is explained in greater
detail in the preamble for § 10.3 discussing this part’s coverage of workers “performing on or in
connection with” covered contracts.

Section 10.5 Executive Order 13658 Minimum Wage for Federal Contractors and

Subcontractors
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Proposed § 10.5 set forth the minimum wage rate requirement for Federal contractors
and subcontractors established in Executive Order 13658. See 79 FR 9851-52. This section
generally discussed the minimum hourly wage protections provided by the Executive Order for
workers performing on covered contracts with the Federal Government, as well asthe
methodology that the Secretary will utilize for determining the applicable minimum wage rate
under the Executive Order on an annual basis beginning at least 90 days before January 1, 2016.
The Executive Order provides that the minimum wage beginning January 1, 2016, and annually
thereafter, will be an amount determined by the Secretary. It further provides that such rates be
increased by the annual percentage increase in the CPI for the most recent month, quarter, or
year available as determined by the Secretary. The Secretary proposed to base such increases on
the most recent year available to minimize the impact of seasonal fluctuations on the Executive
Order minimum wage rate. This section emphasized that nothing in the Executive Order or this
part shall excuse noncompliance with any applicable Federal or State prevailing wage law or any
applicable law or municipal ordinance establishing a minimum wage higher than the minimum
wage established under the Executive Order and this part. See 79 FR 9851. This section has
been retained in the final rule as proposed.

Section 10.6 Antiretaliation

Proposed § 10.6 established an antiretaliation provision stating that it shall be
unlawful for any person to discharge or in any other manner discriminate against any worker
because such worker has filed any complaint or instituted or caused to be instituted any
proceeding under or related to Executive Order 13658 or this part, or has testified or is about to
testify in any such proceeding. This language was derived from the FLSA’ s antiretaliation

provision set forth at 29 U.S.C. 215(a)(3) and was consistent with the Executive Order’s
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direction to adopt enforcement mechanisms as consistent as practicable with the FLSA, SCA, or
DBA. Asexplained in the NPRM, the Department believes that such a provision will help
ensure effective enforcement of Executive Order 13658. Consistent with the Supreme Court’s
observation in interpreting the scope of the FLSA’ s antiretaliation provision, enforcement of
Executive Order 13658 will depend “upon information and complaints received from employees

seeking to vindicate rights claimed to have been denied.” Kasten v. Saint-Gobain Performance

Plastics Corp., 131 S. Ct. 1325, 1333 (2011) (internal quotation marks omitted). Accordingly,
the Department proposed to include an antiretaliation provision based on the FLSA’s
antiretaliation provision. See 29 U.S.C. 215(a)(3). Importantly, and consistent with the Supreme
Court’ sinterpretation of the FLSA’ s antiretaliation provision, the Department’ s proposed rule
would protect workers who file oral aswell as written complaints. See Kasten, 131 S. Ct. at
1336.

Moreover, as under the FLSA, the proposed antiretaliation provision under this part
would protect workers who complain to the Department as well as those who complain internally

to their employers about alleged violations of the Order or this part. See, e.9., Minor v. Bostwick

Laboratories, 669 F.3d 428, 438 (4th Cir. 2012); Hagan v. Echostar Satellite, LLC, 529 F.3d 617,

626 (5th Cir. 2008); Lambert v. Ackerley, 180 F.3d 997, 1008 (9th Cir. 1999) (en banc); Valerio

v. Putnam Associates, 173 F.3d 35, 43 (1st Cir. 1999); EEOC v. Romeo Community Sch., 976

F.2d 985, 989 (6th Cir. 1992). The Department also noted that the antiretaliation provision set
forth in the proposed rule, like the FLSA’ s antiretaliation provision, would apply in situations
where there is no current employment relationship between the parties; for example, it would

protect aworker from retaliation by a prospective or former employer.
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Several commenters, including the Building Trades, Demos, the AFL-CIO, the EEAC,
and the PSC, expressed their general support for the Department’ s inclusion of an antiretaliation
provisionintherule. The AFL-CIO particularly supported the Department’ s statement that the
proposed antiretaliation provision would extend to protect workers who file oral aswell as
written complaints because such an interpretation is appropriate and consistent with Supreme
Court precedent.

The PSC and the EEAC commented, however, that the preamble discussion of the NPRM
stated that this protection would apply where there is no current employment relationship (e.q.,
retaliation by “a prospective or former employer”). The PSC, the Association/IFA, and the
EEA C questioned whether current case law permits such coverage because some courts have
determined that prospective employees cannot bring an antiretaliation claim under the FLSA.
The EEAC further commented that the Supreme Court has never held that the FLSA’s
antiretaliation provision extends to internal complaints and urged the Department to interpret the
antiretaliation provision in the final rule consistently with interpretations under the FLSA.

The Department appreciates the general support for itsinclusion of an antiretaliation
provision reflected in the comments received on the proposed rule and continues to believe that
the antiretaliation provision serves an important purpose in effectuating and enforcing the
Executive Order. With respect to the comments received regarding the scope of this provision,
the Executive Order’ s antiretaliation provision is intended to mirror the scope of the FLSA’s
antiretaliation provision, as interpreted by the Department. The Department regards the FLSA’s
antiretaliation provision as extending to job applicants and internal complaints, and the NPRM
and thisfinal rule reflect thisinterpretation aswell. At the same time, the Department

recognizes, for example, that the U.S. Court of Appeals for the Fourth Circuit has disagreed with
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its interpretation with respect to the coverage of job applicants, see Dellinger v. Science

Applications Int’l Corp., 649 F.3d 226 (4th Cir. 2011), and the Department therefore would not

enforce itsinterpretation on thisissue in that circuit. To the extent that application of the
FLSA’s antiretaliation provision to job applicants or internal complaintsis definitively resolved
through the judicial process by the Supreme Court or otherwise, the Department would interpret
the antiretaliation provision under the Executive Order in accordance with such precedent. The
Department adopts § 10.6 as proposed without modification.

Section 10.7 Waiver of rights

Proposed § 10.7 provided that workers cannot waive, nor may contractors induce workers
to walve, their rights under Executive Order 13658 or this part. The Supreme Court has
consistently concluded that an employee’ s rights and remedies under the FLSA, including
payment of minimum wage and back wages, cannot be waived or abridged by contract. See,

e.g., Tony & Susan Alamo Found. v. Sec’'y of Labor, 471 U.S. 290, 302 (1985); Barrentine v.

Arkansas-Best Freight Sys., Inc., 450 U.S. 728, 740 (1981); D.A. Schulte, Inc. v. Gangi, 328

U.S. 108, 112-16 (1946); Brooklyn Sav. Bank v. O'Neil, 324 U.S. 697, 706-07 (1945). The

Supreme Court has reasoned that the FL SA was intended to establish a“uniform national policy

of guaranteeing compensation for al work” performed by covered employees. Jewell Ridge

Coal Corp. v. Local No. 6167, United Mine Workers, 325 U.S. 161, 167 (1945) (internal
guotation marks omitted). Consequently, the Court has held that “[a]lny custom or contract
falling short of that basic policy, like an agreement to pay less than the minimum wage
requirements, cannot be utilized to deprive employees of their statutory rights.” 1d. (internal
guotation marks omitted). In Barrentine, the Supreme Court reaffirmed the “ nonwaivable

nature” of these fundamental FL SA protections and stated that “ FL SA rights cannot be abridged
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by contract or otherwise waived because this would ‘ nullify the purposes’ of the statute and
thwart the legidative policiesit was designed to effectuate.” 450 U.S. at 740 (quoting Brooklyn
Sav. Bank, 324 U.S. at 707). Moreover, FLSA rights are not subject to waiver because they
serve an important public interest by protecting employers against unfair methods of competition

in the national economy. See Tony & Susan Alamo Found., 471 U.S. at 302. Releases and

waivers executed by employees for unpaid wages (and fringe benefits) due them under the SCA
are similarly without legal effect. 29 CFR 4.187(d). Because the public policy interests
underlying the issuance of the Executive Order would be similarly thwarted by permitting
workers to waive, or contractors to induce workers to waive, their rights under Executive Order
13658 or this part, proposed 8§ 10.7 made clear that such waiver of rightsisimpermissible.

The Department received a number of comments, including comments submitted by
Demos and the AFL-CIO, expressing support for the Department’ s proposed prohibition on
waiver of rights. The Department did not receive any comments opposing this provision.
Section 10.7 of this part is adopted as proposed.

Subpart B —Federal Government Reguirements

In the NPRM, the Department proposed subpart B of part 10 to establish the requirements
for the Federa Government to implement and comply with Executive Order 13658. The
Department proposed 8§ 10.11 to address contracting agency requirements and proposed § 10.12
to address the requirements placed upon the Department.

Section 10.11 Contracting Agency Reguirements

Proposed § 10.11(a) implemented section 2 of Executive Order 13658, which directs that
executive departments and agencies must include a contract clause in any new contracts or

solicitations for contracts covered by the Executive Order. 79 FR 34580. The proposed section
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described the basic function of the contract clause, which isto require that workers performing
work on or in connection with covered contracts be paid the applicable Executive Order
minimum wage. The proposed section stated that for all contracts subject to Executive Order
13658, except for procurement contracts subject to the FAR, the contracting agency must include
the Executive Order minimum wage contract clause set forth in Appendix A of this part in all
covered contracts and solicitations for such contracts, as described in 8 10.3. It further stated
that the required contract clause directs, as a condition of payment, that all workers performing
work on or in connection with covered contracts must be paid the applicable, currently effective
minimum wage under Executive Order 13658 and 8 10.5. The proposed section additionally
provided that for procurement contracts subject to the FAR, contracting agencies must use the
clause that will be set forth in the FAR to implement thisrule. The FAR clause will accomplish
the same purposes as the clause set forth in Appendix A and be consistent with the requirements
set forth in thisrule.

Two commenters, the NILG and the EEAC, requested that the Department allow for
incorporation of the contract clause by reference. The NILG suggested that the length of the
clause rendered it burdensome and environmentally unfriendly to incorporate in its entirety,
while the EEAC asserted that “the utility of including such a detailed clause in each and every
contract and contract-like instrument is questionable.”

Including the full contract clause in a covered contract is an effective and practical means
of ensuring that contractors receive notice of their obligations under the Executive Order and this
final rule, and the Department therefore prefers that covered contracts include the contract clause
infull. At the same time, there will be instances in which a contracting agency, or a contractor,

does not include the entire contract clause verbatim in a covered contract, but the facts and
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circumstances establish that the contracting agency, or contractor, sufficiently apprised a prime
or lower-tier contractor that the Executive Order and its requirements apply to the contract. It
will be appropriate to find in such circumstances that the full contract clause has been properly

incorporated by reference. See Nat'| Electro-Coatings, Inc. v. Brock, Case No. C86-2188, 1988

WL 125784 (N.D. Ohio 1988); In the Matter of Progressive Design & Build, Inc., WAB Case

No. 87-31, 1990 WL 484308 (WAB Feb. 21, 1990). The Department notes, for example, that
the full contract clause will be deemed to have been incorporated by reference in a covered
contract if the contract provides that “ Executive Order 13658 — Establishing a Minimum Wage
for Contractors, and its implementing regulations, including the applicable contract clause, are
incorporated by reference into this contract asif fully set forth in this contract,” with acitation to
awebpage that contains the contract clause in full, to the provision of the Code of Federal
Regulations containing the contract clause set forth at Appendix A of this part, or to the
provision of the FAR containing the contract clause promulgated by the FARC to implement this
rule.

The EEAC questioned how parties might include a contract clause in a verbal agreement.
The Department anticipates that the vast majority of covered contracts will be written. However,
the Department’ s decision to include verbal agreements as part of its definition of the term
“contract” derives from the SCA’sregulations. See 29 CFR 4.110. Under the SCA, a contract
may be embodied in averbal agreement, see id., notwithstanding the regulatory obligation to
include the SCA contract clause found at 29 CFR 4.6 in the contract. The purpose of including
verbal agreementsin the definition of contract and contract-like instrument is to ensure that the
Executive Order’ s minimum wage protections apply in instances where the contracting parties,

for whatever reason, rely on averbal rather than written contract. As noted, such instances are
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likely to be exceedingly rare, but workers should not be deprived of the Executive Order’s
minimum wage because contracting parties neglected to memorialize their understanding in a
written contract.

The Department of Defense (DoD) commented that the proposed clause is “inefficient as
portions are duplicative with other NAF [non-appropriated fund] clauses, and any modifications
would require a change to the CFR.” This commenter expressed their view that “[nJowhere else
in the CFR are clauses mandated for use by NAFIs [non-appropriated fund instrumentalities],
and they should not bein this[part].” The DoD requested that rather than requiring contracting
agencies to incorporate the contract clause prescribed in the NPRM, the Department should
permit contracting agencies to create and incorporate their own contract clause into covered
contracts. Asdiscussed more fully later in this preamble, the Department believes requiring non-
procurement contractors potentially to become familiar with distinct Executive Order contract
clauses whenever they contract with more than one Federal agency, as opposed to the single,
uniform clause attached as Appendix A, imposes on them an unnecessary inconvenience and
burden. The Department additionally believes that requiring such contractors to use multiple
contract clauses could result in confusion, potentially undercutting the Department’ s mandate
under the Executive Order to adopt regulations that obtain compliance with the Order.
Therefore, the Department is not adopting the DoD’ s request to allow contracting agencies that
enter into non-procurement contracts subject to the Executive Order to create their own contract
clauses.

Upon careful review and consideration of the comments, the Department has accordingly
decided to adopt 8§ 10.11(a) as proposed, except that the Department has made a technical

modification to the section’sfirst sentence. As discussed more fully later in this preamble with
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respect to the contract clause, the sentence retains the same meaning asin the NPRM by
requiring the contracting agency to include the Executive Order minimum wage contract clause
set forth in Appendix A of this part in al covered contracts and solicitations for such contracts,
as described in 8§ 10.3, except for procurement contracts subject to the FAR. For procurement
contracts subject to the FAR, contracting agencies shall use the clause set forth in the FAR
developed to implement this rule; that clause must both accomplish the same purposes as the
clause set forth in Appendix A and be consistent with the requirements set forth in thisrule.

Proposed § 10.11(b) stated the consequences in the event that a contracting agency fails
to include the contract clause in a covered contract. Proposed § 10.11(b) provided that if a
contracting agency made an erroneous determination that Executive Order 13658 or this part did
not apply to a particular contract or failed to include the applicable contract clause in a contract
to which the Executive Order applies, the contracting agency, on its own initiative or within 15
calendar days of notification by an authorized representative of the Department, must include the
clause in the contract retroactive to commencement of performance under the contract through
the exercise of any and al authority that may be needed. The Department noted in the NPRM
that the Administrator possesses analogous authority under the DBA, see 29 CFR 1.6(f), and it
believed a similar mechanism for addressing an agency’ s failure to include the contract clause in
a contract subject to the Executive Order would enhance its ability to obtain compliance with the
Executive Order.

Some commenters, including the Association/IFA, the EEAC, and the NILG, expressed
concern that contractors might have to absorb costs associated with retroactive enforcement of a
contract clause that should have been originally inserted by the contracting agency. The

commenters expressed the view that it would be unfair to hold contractors financially responsible
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under such circumstances, and pointed to existing language under the regul ations implementing
the SCA and DBA that they asserted provide for reimbursement of contractors where the
contracting agency failsto include an appropriate wage determination under those statutes. See
29 CFR 4.5 (SCA) (permitting contracting agencies to exercise their authority “where necessary
... to pay any necessary additional costs’); 29 CFR 1.6(f) (DBA) (authorizing retroactive
incorporation of an omitted wage determination “provided that the contractor is compensated for
any increases in wages resulting from such change”). Upon further consideration of thisissue,
the Department agrees that a contractor is entitled to an adjustment where necessary to pay any
necessary additional costs when a contracting agency initially omits and then subsequently
includes the contract clause in a covered contract. This approach, which is consistent with the
SCA’simplementing regulations, see 29 CFR 4.5(c), istherefore reflected in revised § 10.44(e).
The Department recognizes that the mechanics of providing such an adjustment may differ
between covered procurement contracts and the non-procurement contracts that the Department’s
contract clause covers. With respect to covered non-procurement contracts, the Department
believes that the authority conferred on agencies that enter into such contracts under section 4(b)
of the Executive Order includes the authority to provide such an adjustment. The Department
notes that such an adjustment is not warranted under the Executive Order or this part when a
contracting agency includes the applicable Executive Order contract clause but fails to include an
applicable SCA or DBA wage determination. This final rule requires inclusion of a contract
clause, not a wage determination, in covered contracts; thus, unlike the DBA’ s regulations at 29
CFR 1.6(f), it isa contracting agency’ s failure to include the required contract clause, not a
failure to include a wage determination, that triggers the entitlement to an adjustment as

described in this paragraph.
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Aside from the insertion of thislanguage in the event that a contracting agency failsto
include the applicable contract clause in a covered contract, 8 10.11(b) is adopted as originally
proposed.

Proposed § 10.11(c) addressed the obligations of a contracting agency in the event that
the contract clause has been included in a covered contract but the contractor may not have
complied with its obligations under the Executive Order or this part. Specifically, proposed
§810.11(c) provided that the contracting agency must, upon its own action or upon written
request of an authorized representative of the Department, withhold or cause to be withheld from
the prime contractor under the contract or any other Federal contract with the same prime
contractor, so much of the accrued payments or advances as may be necessary to pay workers the
full amount of wages required by the Executive Order. Both the SCA and DBA provide for
withholding to ensure the availability of monies for the payment of back wagesto covered
workers when a contractor or subcontractor has failed to pay the full amount of required wages.
29 CFR 4.6(i); 29 CFR 5.5(a)(2). Withholding likewise is an appropriate remedy under the
Executive Order for all covered contracts because the Order directs the Department to adopt
SCA and DBA enforcement processes to the extent practicable and to exercise authority to
obtain compliance with the Order. 79 FR 9852. Consistent with withholding procedures under
the SCA and DBA, proposed 8§ 10.11(c) allowed the contracting agency and the Department to
withhold or cause to be withheld funds from the prime contractor not only under the contract on
which covered workers were not paid the Executive Order minimum wage, but also under any
other contract that the prime contractor has entered into with the Federal Government. Finally,
the NPRM noted that a withholding remedy is consistent with the requirement in section 2(a) of

the Executive Order that compliance with the specified obligations is an express “ condition of
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payment” to a contractor or subcontractor. 79 FR 9851. The Department received no
substantive comments on proposed § 10.11(c) and adopts the regulation as proposed.

Proposed § 10.11(d) described a contracting agency’ s responsibility to forwa