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Disclaimer

This presentation is for informational purposes only, and AO and the 
presenter make no representation that the contents of this 

presentation, including any written materials, will protect any legal 
rights and obligations, including but not limited to your personal or 

corporate liabilities.  In order to protect your legal rights and 
obligations, you should consult an attorney.  This presentation, 
including all verbal and written content, is not provided as legal 

advice to you, and should not be relied on as such. 



Core Concepts
Guest/Customer Legal Issues v. Employment Legal Issues

Guest/Customer Issues: 

1. Negligence 101 

2. Inform and Warn/Inherent Risk 

3. Waivers/AOR Forms 

4. Guest Screening Issues 
(including ADA) 

5. Policies and Procedures/
Industry Standards

Employment Issues 

1. At Will Employment 

2. Acknowledgement of Policies and 
Procedures 

3. Discrimination (ADA, Civil Rights, Act) 

4. Sexual Harassment 

5. OSHA



Legal Issues Involving Guests



Negligence 101
Elements:  1) Duty; 2) Breach; 3) Causation; 4) Damages.  

Breach:  Failure to exercise the standard care expected of a reasonable person in 
same or similar circumstances.  (Industry Standards)

Examples:  Running a rapid above the commercial cutoff.  Putting a guest on 
a horse that had bucked riders off on both of the last two rides.

Practice Tip:  Your decisions and policies should conform with industry standards. 



Inform and Warn
Inherent Risk:  A risk of a recreational activity that cannot be eliminated or 
controlled by the guide or provider.

Key issue in negligence cases - “I didn’t know”, “I wasn’t told”, “I didn’t understand” - 
Weakens assumption of risk defense!

Practical tip:  Consider the 
inform and warn concepts 
throughout the business - 
safety talks, marketing 
materials, imagery, etc…



Waivers/ Assumption of Risk Forms

Waiver = I waive my right to sue you for negligence

Assumption of Risk = I contractually and legally assume the inherent risks of the 
activity

Practical tips:   

1) Read and understand your waiver 

2) Be conversant in waiver concepts 

3) Don’t contradict your waiver 

4) Make SURE you have a good system for collecting signatures  



Guest Screening Issues

What information do you ask for and why?

Rule # 1!!!

Essential Eligibility Criteria

Need to consider who should be screened, and be 
ready to defend that position.  

Practical Tips -  

1) Consistency 
is Key.   

2) Shift the 
burden to 
the guest



Policies and Procedures Mistakes
Going too far, or not going far enough

Not ensuring the P&P are being followed by staff

Practical tip:  1) Cross check your policies and procedures with others in the industry. 
Pay attention to industry standards!  Develop relationships that make this 
meaningfully possible.  2) Develop trusting relationships with employees that will 
give it to you straight. 



Critical Incident Response Planning and Training

You MUST have a CIRP!

You definitely should train on the CIRP!

Practical Tips: 

1) Update your CIRP annually 

2) Do scenario based training 

3) Train on emotional competence



Employment Legal Issues



At-Will Employment 

Know your state’s law - is it an “at-will” state?

Practical tip:  Add an at-will 
acknowledgement to your 
employee paperwork.



Acknowledgement of Company Policies and Procedures
Have your employees read and acknowledge your employee manual or policies and 
procedures.  

This can really help in a lawsuit.

Practical tips:   

1) Manuals read and 
signed = less 
employee problems 
down the road; 

2) You need a 
signature annually.



Requires that employers provide a workplace 
free from unreasonable hazards

Practical Tip:  Analyze and mitigate known hazards using the hierarchy of controls.  



Anti-Discrimination  
Policies and Training

Civil Rights Act of 1964 - Cannot discriminate in employment based on protected 
characteristics - Race, Religion, Gender, Etc…     

Americans With Disabilities Act - ADA - No discrimination on basis of disability 

You SHOULD have a written anti-discrimination policy, and train on the policy.  This 
includes SEXUAL Harassment!

Practical Tip:   

1)Get legal and expert help in training 
and paperwork - this is easy to botch 

2) Read up - look at the EEOC website 
for basic materials and FAQ’s



Final Thoughts



Questions?
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(307) 690-5222


